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Olivia Phelps, sole acting Executrix of the last 
Will and Testament of Anson G. Phelps, de- 
ceased, 

agt. 

Anson G. Phelps, junior, A\^illtam E. Dodge and 
Melissa P. his wife, James Stokes and Caroline 
P. his wife, Charles F. Pond and Harriet N. his 
wife, Benjamin B. Atterburj and Olivia P. his 
wife, Daniel W. James, Elizabeth E. James, 
Olivia P. James, William E. Dodge, junior, 
Anson G. P. Dodge, David S. Dodge, Norman 
W. Dodge, Charles C. Dodge, George E. Dodge, 
Arthur M. Dodge, Anson G. P. Stokes, Elizabeth 
J. Stokes, James B. Stokes, Thomas Stokes, Olivia 
E. Stokes, Dora L. Stokes, William E. D. Stokes, 
Caroline Stokes, Olivia P. Atterbury, Boudinot 
C. Atterbury, Anson G. P. Atterbury, Charles \ § 
M. Pond, Clara F. Pond, Edward A. Pond, Lois 
Howell, Peter Phelps and Eliza his wife. The 
American Bible Society, The American Board of 
Commissioners for Foreign Missions, Jasper Corn- 
ing, Treasurer of the American Home Missionary 
Society, The Union Theological Seminary in the 
city of New York, The New York Institution for 
the Blind, The Society for the Belief of Half- 
Orphan and Destitute Children in the city of 
New York, The Association for the Benent of 
Colored Orphans in the city of New York, Na- 
thaniel Hayden, Treasurer of the New York 
State Colonization Society, Jury Wilcox and A. 
Case, Deacons of the Church in Hop Meadow, 
and the Trustees of the Theological Seminary of 
Auburn, in the State of New York. 

To the Defendants above named, and each of them : 

You are hereby summoned and required to answer the 
complaint in this action, which is filed in the office of the 



clerk of the city and county of New York, at the City 
Hall, in the city of New York, and to serve a copy of your 
answer to the said complaint on the subscribers, at their 
office, No. 150 Nassau street, in said city, within twenty 
days after the service of this summons on you, exclusive of 
the day of such service ; and if you fail to answer the said 
4 complaint within the time aforesaid, the plaintiff in this 
action will apply to the Court for the relief demanded in 
said complaint. 
Dated New York, April 6th, 1855. 

Thayer & Arnoux, 

Plaintiff's Attorneys, 
150 Nassau st., N. Y. 
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SUPREME COURT, 

City and County of New York. 



Olivia Phelps, sole acting Executrix of tho last 
Will aud Testament of Anson G. Phelps, de- 
ceased, 

against 

Anson G. Phelps, junior, William E. Dodge and 
Melissa P. his wife, Jatnes Stokes and Caroline 
P. his wife, Charles F. Pond and Harriet N. his 
wife, Benjamin B. Atterbury, and Olivia P. his 
wife, Daniel W. James, Elizabeth E. James, 
Olivia P. James, William E. Dodge, junior, An- 
son G. P. Dodge, David S. Dodge, fforman W. 
Dodge, Charles C. Dodge, George E. Dodge, 
Arthur M. Dodge, Anson G. P. Stokes, Elizabeth 
J. Stokes, James B. Stokes, Thomas Stores, Olivia 
E. Stokes, Dora L. Stokes, William E. D. Stokes, 
Caroline Stokes, Olivia P. Atterbury, Boudinot 
C. Atterbury, Anson G. P. Atierbury, Charles M. 
Pond, Clara F. Pond, Edward A. Pond, Lois 
Howell, Peter Phelps and Eliza his wife, The 
American Bible Society, The American Board of 
Commissioners for Foreign Missions, Jasper Corn- 
ing, Treasurer of the American Home Missionary 
Society, The Union Theological Seminary in the 
city ol New York, The New York Institution for 
the Blind, The Society for the Relief of Half- 
Orphan and Destitute Children in the city of 
New York, The Association for the Benetit of 
Colored Orphans in the city of New York, Na- 
thaniel Hayden, Treasurer of the New York 
State Colonization Society, Jury Wilcox and A. 
Case, Deacons of the Church m Hop Meadow, 
and the Trustees of the Theological Seminary of 
Auburn, in the State of New York. 
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The complaint of Olivia Phelps, the above-named plain- 
tiff, showeth : 

That Anson G. Phelps, late of the city of New York, 
deceased, and who resided and was domiciled in that city 
at the time of his death, did, on or about the twenty fourth 
day of March, one thousand eight hundred and tifty-two, 
at the city of Now York, in the presence of three credible 4 



witnesses, and in due form of law, to pass his real estate, 
wherever situated, as well as his personal property, make 
and publish his last will and testament in the words and 
figures, or to the efiect following, to wit : 

In the name of God, Amen : 1, Anson G. Phelps, of the 
city of New Torkj merchant, being of sound and disposing 
mind and memory, but mindful of the uncertainty of life, 
and the certainty of the speedy separation of my immortal 
soul from this mortal body to which my Maker has so mys- 
6 teriously united it, and desirous of setting my worldly af- 
fairs in order before I am called upon to give an account 
of my stewardship, do hereby make and publish this my 
last will and testament, in manner and form following, 
that is to say : 

First and principally, I commit my immortal spirit into 
the hands of Him who gave it, and who hath preserved it 
all my life long, and whose mercies to me I cannot number, 
deeply sensible of my utter un worthiness to appear before 
Him in my own name, and pleading his acceptance of the 

6 offering in the name and/br the sake of a glorified Ke- 
deemer ; and as to my worldly estate, wherewith it hath 
pleased God to intrust me, I dispose of the same as herein- 
after set forth. 

jFirst. — I hereby nominate, constitute, and appoint my 
beloved wife Olivia, my son-in-law William E. Dodge, and 
my son Anson G. Phelps, the executrix and executors of 
this my last will and testament, and I do hereby fully au- 
thorize and empower them, or such one or more of them 
as may prove this my will, and the survivoi*s and survivor 

7 of tliem, to sell and convert into money all my estate, real 
and personal, whatsoever and wheresoever, (except my 
present homestead and lands hereinafter devised to my 
wife,) and either at public or private sale, and upon such 
terms as they may think most conducive to the interests of 
my estate ; and to make, execute, and deliver good and 
sufficient deeds and conveyances therefor to the purchasers 
thereof. 

And in case my son-in-law William E. Dodge, and my 
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fion Anson G. Phelps, shall both die before my estate shall 
be finally settled, then from and immediately after the 
death of the survivor of them, I do then appoint my two 8 
grandsons Daniel W. James and William E. Dodge, junior, 
executors of this my last will and testament, with the like 
power and authority, in all respects, as herein above men- 
tioned and given to my other executors. 

Second. — ^I give and devise to my beloved wife the 
dwelling-house where we now reside, at the corner of the 
First avenue and Thirtieth street, in the city of New York, 
together with the lots of land connected with it on which 
it stands, on the west side of the First avenue, bounded 
easterly in front by said avenue, southerly by Thirtieth 9 
street, and northerly by Thirty-first street, and extending 
back westerly on Thirty-first street, to James Stokes' line, 
and extending on Thirtieth street, westerly to the brick 
stable, and including the stable and the ground on which 
it stands, to have and to hold the same to my said wife, 
her heiis and assigns, absolutely and forever. 

Third. — 1 give and bequeath unto my beloved wife all 
my household goods, furniture, plate, books and family 
stores, and also all my horses, carriages, harnesses and 
other eflfects pertaining to my house and stables, absolutely 
Kn^forever. 10 

Fourth. — I give and bequeath to my beloved wife the 
sum of five thousand dollars annually during her natural 
life, and direct my executors to invest, as a separate fund, 
in such securities as they may judge most expedient, a sum 
sufiicient to yield that amount annually, to be paid to her 
in semi-annual or quarterly payments, as may be most con- 
venient. The provision herein made for my said wife is 
intended, and is so given to her, in lieu of all dower and 
thirds out of my estate. 

Fifth. — I give and bequeath to my niece Lois HoweUy -i j 
widow of the Rev. Mr. Howell, one thousand dollara, to be 
paid in ten annual instalments of one hundred dollars each. 
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Sixth. — T give and bequeath unto Eliza Phelpa, wife of 
my nephew Peter Phelps, of Derby, the sum of one tliou- 
Band dollars. 

Seventh, — ^I give and bequeath to each of my grand- 
children, living at the time of my death, ten thousand 
dollars, to be paid to them respectively, as they shall seve- 
rally attain the age of twenty-one years. 

Eighth. — I also give and bequeath to each of my grand- 

12 children, living at my decease, the sum of five thousand 
dollars, to be paid to them as they severally attain the age 
of twenty-one years. 

This latter bequest I direct to be accompanied by my 
executors with this injunction, that each of my said grand- 
children shall consider the said bequest as a sacred deposit, 
committed to their trust to be invested by each grandchild, 
and the income to be derived therefrom to be devoted to 
the spread of the gospel, and to promote the Kedeemer's 
kingdom on earth, hoping and trusting that the God of 

13 Heaven will give to each of them that wisdom which is 
from above, and incline them to be faithful stewards, and 
transmit the same amount unimpaired to their descendants, 
to be sacredly devoted for the same objects. I know that 
this bequest is absolute, and places the amount so given 
beyond my control, but my earnest hope is that my wish 
may be regarded, as I leave it as an obligation binding 
simply upon their integrity and honor. 

Ninths — 1 give and bequeath unto each of my children, 
who shall be living at the end of ten years after my de- 
cease, the sum of one hundred thousand dollars, provided 
" my %on Anson G., or my son-in-law William E. Dodge, 
shall either of them then be living ; but in case they both 
shall die before that time, then I give one hundred thou- 
sand dollars to each of my children, who shall be living at 
the decease of the survivor of them. 

Tenih.^A give and bequeath to the " American Bible 
Society,*' formed in the city of New York in the year 1815, 
the sum of one hundred thousand dollars, to be applied to 



the charitable uses and purposes of tlie 8aid Society, and to 
be paid to the said Society in ten annual instalments often 15 
thousand dollars each, — the first payment to be made in 
three years after my decease, and the like sum of ten thou- 
sand dollars annually thereafter, until the whole of said sum 
is paid. 

Eleventh. — I give and bequeath to the " American Board 
of Commissioners for Foreign Missions," located in Boston, 
the sum of one hundred thousand dollars, to be applied to 
the charitable uses and purposes of said Board, and to be 
paid in ten annual instalments of ten thousand dollars each ; 
the first payment to be made in five years after my decease, 16 
and the like sum of ten thousand dollars annually thereafter, 
until the whole sum is paid. 

Twelfth. — ^I give and bequeath to my executors the sum 
of one hundred thousand dollars in trust, to pay over ten 
thousand dollars thereof, in seven years after my decease, 
to the person who, when the same is payable, shall act as 
Treasurer of the " American Home Missionary Society,** 
formed in the city of Is^ew York in the year 1826, to be 
applied to the charitable uses and purposes of the said So- 
ciety, and in like manner to pay over the sura of ten thou- 17 
sand dollars annually thereafter, for such charitable uses 
and purposes, until the whole of the said sum is paid. 

Thirteenth. — I give and bequeath unto the " Union The- 
ological Seminary," located in the city of New York, the 
Bum of five thousand dollars, to be paid over to the said 
seminary in ten annual instalments of five hundred dollars 
each. 

Fourteenth. — ^I give and bequeath to the "Theological 
Seminary," located in Auburn, in the county of Cayuga 
and State of New York, the sum of three thousand dollars, 
to be paid over to the said seminary in three annual instal- -g 
meuts of one thousand dollars each. 

Fifteenth.— 1 give and bequeath to the " New York In- 
stitution for the Blind" the sum of five thousand dollars, 



%y 



8 

and it is my wish that the same, as far as practicable, may 
be applied to the use and benefit of poor pnpils not other- 
wise provided for. 

Sixteenth. — I give and bequeath to the "Half-Orphan 
Asylum," located in the Sixth avenue of the city of New 
York, the children of which attend the Mercer Street 
Church, the sum of one thousand dollars, to be paid by 

19 annual instalments of one hundred dollars each, until the 
whole of said sum be paid. And I give the like sum, pay- 
able at the same times and in the same manner, to the 
" Colored Orphan Asylum," located on the Fifth avenue, 
near the lower Croton Reservoir, of which last-named 
asylum my daughter Caroline is one of the managers. 

Seventeenth, — ^It has been contemplated by the friends of 
African Colonization, to erect and found a college in Li- 
beria, Africa, and it is understood that some incipient steps 
have been taken for that purpose by its friends in Boston, 

20 Massachusetts. Now, in case the enterprise, which I con- 
sider an important one, shall proceed, and one hundred 
thousand dollars shall be raised for that purpose in this 
country, then and in such case, I give to my executors the 
sum of fifty thousand dollars, to be applied by them in 
such way as shall in their judgment best effect the object; 
and I wish my executors especially to have in view the 
establishment of a theological department in said college, 
to be under the supervision of the Union Theological Semi- 
nary in the city of New York. 

Eighteenth. — I give and bequeath unto my executors the 

21 sum ofonQ thousand dollars, in trust, to pay over the same 
to the persons who, at my decease, shall be the deacons of 
the Congregational Church of my native place, in Simsbury, 
Connecticut, in the district of Hop Meadow, of which the 
Kev. Mr. McLain was pastor for many years ; and my de- 
sire is to have the same invested, if it can be legally done, 
by the deacons of said church, for the time being, for the 
benefit of the poor of the town, and the interest only ap. 
plied to their use ; but if there be legal difficulties in the 

22 ^^y ^^ attaining this object, then I direct the same to be 
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paid over to the said deacons, and applied by them, in their 
own discretion, for the benefit of the poor of said town, ac- 
cording to law. 

Nineteenth. — I give and bequeath to my executors the 
sum of five thousand dollars, in trust, to pay over five hun- 
dred dollars thereof in one year after my decease, to the 
person who, when the same is payable, shall act as treasurer 
of the New Tork State Colonization Society, to be ap- 
plied to the charitable uses and purposes of said Society, 
and in like manner to pay over the sura of five hun- 
dred dollars annually thereafter, until the whole sum is 
paid. 
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Twentieth. — After paying and satisfying, or providing for 
the payment, of all the legacies and bequests hereinabove 
mentioned, in full, then as to all the rest, residue and re- 
mainder of my estate, whatsoever and wheresoever the 
same may be, I give, devise and bequeath the same to my 
children and grandchildren, as follows : I order and direct 
the some to be divided into as many shares as I shall have 
children and grandchildren living at the end of ten years 
after my decease, provided that my son Anson G. Phelps, 24 
or my son in-law William E. Dodge, shall either of them 
be living at that time. But if, before the expiration of ten 
years from my death, my son Anson G. Phelps and my son- 
in-law William E. Dodge shall both happen to die, then at 
the decease of the survivor of them, I order and direct my 
said residuary estate to be divided into as many shares as I 
shall have children and grandchildren living at the time of 
the decease of such survivor, it being my intention that 25 
each child and grandchild shall be placed upon an equal 
fooling, as to the said residue, and each child and grand- 
child receive one equal share of my residuary estate, upon 
snch division as aforesaid, as soon thereafter as can conve- 
niently be done. 

• Twenty first. — In case my dear wife shall die before a 

division of my residuary estate takes place, as provided for 

in the last preceding clause of this my will, then and in 

such case the fund reserved by my executors, to secure her 

2 
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26 annuity of five tliousand dollars, will fall into the bulk of 
my estate, and form a part of such residue ; but in case the 
life of my dear wife shall be spared beyond that period, 
then it is my will that the fund or principal sums invested 
to secure such annuity, shall, at her decease, be divided* 
into as many shares as I shall have children and grandchil- 
dren living at her decease, and that each then living child 
and grandchild of mine, in respect to said fund, shall stand 
upon an equal footing, and each one receive one equal 
share thereof. 

<^*j Lastly. — I do hereby fully authorize and ciapcncer my 
executors to compromise, compound, adjust and settle all 
claims and demands due to me, or to become due to me, 
and all difiiculties and diftereuces that may arise relating 
to my estate. 

In witness whereof, I have hereunto set my hand alid 
seal, this twenty-fourth day of March, in the year of Lord 
one thousand eight hundred and fifty-two, hereby revoking 
all other wills by me at any time heretofore made. 

Anson G. Puelps. [seal.] 

Signed, sealed, published, acknowledged and declared by 
the above-named testator, as and for his last wmU and 

28 testament, in oxir presence, who at his request, and in his 
presence, and in presence of each other, have hereto set our 
names as witnesses : 

Jabez H. Lyon, 55 Mop roe street. 
Michael Greeley, 24:th street. 
IloKACE IIoLDEN, 137 12th strcct. 

The words " as a separate fund " on the 3d page interlin- 
ed, and then the above will be republished and acknowledg- 
ed in our presence, and in the presence of the testator, the 
26th day of March, 1852. 

Horace Holden, 137 12th street. 

Francis S. Sturges, 52 Ludlow street. 

29 MicuAEL Greely, 2'lth street. 

As by the said will now in possession of the plaintiff, and 
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ready to be prodncecl, or a duly certified copy thereof, re- 
ference being thereto had, will more fnlly and at large ap- 
pear, and to which, for greater certainty, the plaintiff prays 
leave to refer. 

That the said Anson G. Phelps, after the making and 
publishing of his said will, and on or about the thirtieth 
day of November, 18j3, departed tliis life, at the city of 
Kew York, leaving the said will in full force and effect, 
uncancelled and unrevoked, and Uiving him surviving his 30 
widow, the plaintiff in this action, his son Anson G. Phelps, 
junior, his daughters Melissa P., the wife of William E. 
Dodge, Caroline P., the wife of James Stokes, Harriet X., 
the wife of Cliarlcs F. Pond, and Olivia P., the wife of 
Benjamin B. Atterbury, his three grandclnldren Daniel W. 
James, Elizabeth E. James, and Olivia P. James, children 
of his deceased daughter Elizabeth James, his only heirs at 
law surviving him. 

That he also left surviving him, other grandchildren, to 
wit: William E. Dodge, junior, Anson G. P. Dodge, David 
S, Dodge, Norman W. Dodge, Charles C. Dodge, George 31 
E. Dodge, and Arthur M. Dodge, children of his daughter 
Melissa P. Dodge, and of her husband, the said AVillium E. 
Dodge, senior; Anson G. P. Stokes, Elizabeth J. Stokes, 
James B. Stokes, Thomas Stokes, Olivia E. Stokes, Dora L. 
Stokes, and William E. D. Stokes, children of his daugliter 
Caroline P. Stokes and of her husband, the said James 
Stokes ; Olivia P. Atterbury and Boudinot C. Atterbury, 
children of his daughter Olivia P. Atterbury, and of her 
husband, the said Benjamin B. Atterbury ; Charles M. 
Pond, Clara F. Pond, and Edward A. Pond, children o^ Jus 32 
daughter Harriet N. Pond, and of her husband, the said 
Charles F. Pond ; and since tire death of the said testator, 
two other grandchildren have been born, to wit: Anson G. 
P. Atterbury, a child of his said daugliter Olivia P. Atter- 
bury, and of her husband, the said Benjamin B. Atterbury, 
and Caroline Stoke, a child of his said daughter (Caroline 
P., and of her husband, the said Janes Stokes. 

That all the grandchildren of the said testator, excepting 
the said Daniul W. James, Eh'zabeth E. James, and William 
E. Dodge, junior, are minors, under the age of tiocnty-ouQ 33 
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years, and they all reside in the city of New York, except- 
ing two children of the testator's deceased daughter Eliza- 
beth, viz : Elizabeth E. James and Olivia P. James, who 
reside with their father at Liverpool, in England, and the 
children of the testator's daughter Harriet N., who reside 
with their father and mother at Hartford, in the State of 
Connecticut. 

That at the time of the making of the will of the testator, 
and at the time of his death, he was seized and possessed of 
a large real and personal estate, most of which was situated 

34 in the State of New York, where he resided, and was 
domiciled at the time of his death. But he died seized also 
of considerable real estate in the States of Connecticut, 
Pennsylvania, Indiana, and Missouri. 

That some of the real estate in the State of New York, 
and some of tliat situated in other States, was subject to the 
lien of mortgages thereon executed by the testator or by 
others from whom he had derived his title, and he was per- 
sonally liable for the payment of the debts secured by most 

35 if not all of such bonds and mortgages; and the plaintiff is 
informed and believes that by the laws of the States where 
the real property of the testator is situated, his personal 
property in the hands of the plaintiff is the primary fund 
for the payment of the mortgages for the payment of which 
he was pereonally liable. 

That on the firat day of October, 1845, the said Anson G. 
Phelps gave to his daughter Melissa, the wife of William 
E. Dodge, a promissory note in the words and figures fol- 
lowing, to wit : 
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" New York, October Ist, 1845. 

** Five years after date,y<?r value received, I promise to 

" pay Melissa Dodge fifteen hundred dollars, with one hun- 

" dred dollars interest, on the first day of January, in each 

" year. 

" Anson G. Phelps." 

Ihat the testator sent that note to her with a letter, of 
which the following is a copy : 

" New York, October Ist, 1845. 
" My dear daughter Melissa, — I am sure you will parti- 
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" cipate with me in the mercy of onr Heavenly Father in 
" permitting all our dear family once more to meet on earth. 
" Let us, dear child, renew our covenant with Him, that by 
" His rich grace we will live for Him alone. Please accept 
" of the inclosed note, which, I trust, He to whom all we 
" have belongs, will give you a heart to use it to promote 
" the cause of our dear Eedeemer on earth. 

" Tour aff. father, 

" Anson G. Phelps." 

That he continued to pay her the annual interest of one 
hundred dollar specified in that note yearly, and every 
year down to the time of his death ; but he died without 
having paid her the principal sum of fifteen hundred dol- 
lara mentioned in that note, or any part thereof, and the 
same, with the interest thereon from the first of October, 38 
1853, still remains unpaid and wholly unsatisfied. 

That on the said fii-st day of October, 1845, the said An- 
son G. Phelps gave also to each of his other daughters, 
viz. : Caroline P. wife of the said James Stokes, and Har- 
riet N. wife of the said Charles F. Pond, a promissory note 
bearing the same date and of the same amount, and to the 
same tenor and efifect as the above-mentioned note to his 
said daughter Melissa, accompanied by a letter of the same og 
date, form and substance, and to the same effect as the let- 
ter so sent to his said daughter Melissa. That he continued 
to pay to each of them the interest on said notes annually 
to the time of his death, but died without having paid the 
principal sums, or any part thereof, and the same, with the 
interest thereon from the first October, 1853, still remain 
wholly unpaid and unsatisfied. 

That after the making of the aforesaid will, and a few 
days before the death of the testator, he gave to hie son, 40 
Anson G. Piielps, junior, a promissory note for one hun- 
dred thousand dollars in the words and figures following, to 
wit: 

"New York, November 25th, 1853. 

"My dearest beloved son, 'Anson G. Phelps, junior, — I 
" have long had a desire to place something in your hands 
" to be used prudently after my decease. I herewith inclose 
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" you my note for $100,000, payable to you, or your order, 
" five years after the first January, 1854, to bo used by 
" expending the interest annually, but reserving tlie princi 

41 " pal, the interest of which shall be devoted wholly to tlie 
" spreading of the everlasting Gospel, to be retained in my 
" son's hands until near the close of his life, then to be well 
" invested by him, or his executors, — one-half of the prin- 
" cipal for the benefit of the American Bible Society, of 
" which Joseph Hyde is now the general agent ; the other 
" half of the principal to be in like manner invested by him, 
" or his executors, for the benefit of the American Board 
" of Commissioners for Foreign Missions, at Boston, of 

42 " which Henry Hill is now treasurer. In accordance with 
" the enclosed proposition, I herewith enclose my note, viz : 
" dated January J, 1854. I, for value received, hereby 
" promise to pay to Anson G. Phelps, junior, or order, 
" $100,000. 

(Signed,) Anson G. Pjielps. 

Witness — " Harriet N. Pond, 
" Olivia PiiELrs." 

Tliis note, testamentary paper, or instrument in writing, 
was duly signed, published and declared by him in the 
presence of two w^itnesses, who have subscribed their names 
thereto as such witnesses, and at his request, in manner 
and form as above set forth. 

43 That, as the said plaintiff' is informed and believes, in 
the States of Connecticut, Pennsylvania, Indiana and Mis- 
souri, where portions of the real estate of the testator were 
situated, the time during which the absolute ownership of 
such estates may be suspended by will is governed by the 
principles of the Common Law of England, and where the 
rents and profits of such real estate are not disposed of by 
the will of a testator during the continuance of such a sus- 
pension of tlie absolute ownership and the power of aliena- 

44 tion, no valid trustor direction for the accumulation oi siich 
rents and profits is created in or by the will, such rents and 
profits belong to those who would have been entitled to such 
real estate by descent, if such testator had died intestate, 
and in the same proportions. But the law of primogeni- 



15 

tiire does not exist in either of those States — the real estate 
of an intestate who died seized thereof descending to all 
his children living at the time of his death, and to the de- 
scendants of those who have died leaving issue, equally 
per stiijies^ the descendants of a deceased child taking the 
share which such deceased child would have taken if living 45 
at the death of the intestate. 

That at the time of the deatii of the said Anson G. Phelps 
he was a copartner in tlie lirm of Phelps, Dodge & Co., 
which lirm consisted of himself, his son Anson G. Phelps, 
Jr., and his sons-in-law William E. Dodge, Daniel James 
and James Stokes. 

That the partnership property of the said firm consisted 
both of real and personal property— the legal title to which 
real property had been vested in all of the said copartner?, 
in fee, as joint tenants^ and not as tenants in common, for 46 
the sole purpose of giving to the surviving members of the 
firm upo:i the death of any of them, the legal title and pow- 
er of selling for the benefit of all the copartners and their 
representatives. And the said plaintifl^, after she had taken 
out letters testamentarv, and assumed the execution of the 
will of her deceased husband, sold to the surviving copart- 
ners of the said firm of Phelps, Dodge & Co., all her right 
and interest as the executrix of the said Anson G. Phelps, de- 
ceased, in the real and personal estite of the said firm or co- m>j 
partnership, being thirty per cent, of the capital stock, prop- 
erty and effects of the copartnership, which was the 
amount of the testator's interest therein (the remaining 
seventy per cent, thereof belonging to the other surviving 
copartners), for the price or sum of six hundred and eighty- 
nine thousand five hundred and sixty-nine doUare and eigh- 
ty-three cents, which she believes and avers to be the full 
value of the testator's beneficial interest in the real and per- 
sonal estate of the said firm or copartnership, at his death, 
and at the time of such saU^ said amount to be paid as fol- .^ 
lows, viz. : one hundred thousand dollara thereof, in five 
notes, of the present firm of Phelps, Dodge & Co., for 
twenty thousand dollars each, at two, three, four, five and 
six yearjj, and the balance of said purchase money in ten 
annual instalments, with interest on the whole amount 
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due at six per cent, per annum, after first of January, 
1855. 

That the said purchase included the testator's interest in 
the stores and premises, numbers 63 and 65 Cliff street, be- 

49 tween Beekraan and Ferry streets, upon which a mort- 
gage, bearing date 11th February, 1854, was duly executed 
by the surviving partners to the said plaintiff, to secure the 
sum of forty thousand dollars as collateral security for part 
of the purchase money of the interest of the testator in the 
said partnership propert3^ 

That the said purchase also included the testator's inter- 
est in certain tracts of land and mills in Pennsylvania, 
upon which a mortgage, bearing date 11th February, 
1854, was duly executed by the said surviving partners to 

50 the plaintiff, to secure the sum of onq hundred and eighty 
thousand dollars, as collateral security for part of the pur- 
chase money, of the interest of the testator in the partner- 
ship property, in addition to which a general mortgage, 
embracing the said lots 63 and 65 Cliff street, and the said 
Pennsylvania lands, and also embracing and including the 
Birmingham mills, Ansonia copper and brass mills, and 
other property in which the testator was interested jointly 
with the said surviving copartners, in the State of Connec- 
ticut, was duly executed and delivered by said surviving 

51 copartners to \\\^ plaintiff ^ in order to secure the payment 
of any balance of said purchase money that might remain 
due and unpaid. 

That subsequently to the death of the testator, his widow 
and his daughters, together with the husbands of his daugh- 
ters Melissa P. Dodge, Olivia P. Atterbury and Caroline 
P. Stokes, executed under their hands and seals, and deliv- 
ered to his son Anson G. Phelps, ir.^ a written agreement 
or covenant, in the words and figures following, to wit : 

New York, 14th December, 1S63. 
" Whereas, the late Anson G. Phelps, on or about the 
gQ " twenty-fifth day of November last, executed a note to 
" his son Anson G. Phelps, Jr., for the sum of one hundred 
" thousand dollars, to be paid in five years from the first of 
" January, 1854, which note is now held by the said Anson 
•* G. Phelps, Jr. : Now, we, the undersigned, heire and next 
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*^ of kin to tlie said decedent, knowing the intentions of the 

" said decedent, and to relievo the executors of the will 

"from any possible ohjections to the ])ayment of said note, 

"do hereby acknowledge its legality and validity, and do, 

" for ourselves and our respective heirs^ executors, and ad- 53 

" niinistrators, consent and agree tiiat the said exccutoi^s 

'*sliall and may pay the said note in due course of adniinis- 

" tration of said estate. 

" In testimony whereof, we have hereto set our hands 

" and seals. 

(Signed) " Olivia Phelps, [l. s.] 

" Wm. E. Doi:ge, [l. s.] 

" B. B. Attkrbuky, [l. s.] 

" Olivia P. Atteubury, [l. s.] 

'^ Jamp:s Stokes, [l. s.] 

" Carolixk p. Stokes, [l. s.] 

" Harriet N. Pond. [l. s.] 

" Signed, sealed, and delivered, ) 
in the presence of J 

" Anson G. Phelps." 

That the plaintiff, as the widow of the testator, and sub- 
sequent to his death, and within one year thereafter, eledal 54. 
to take the provision made for her in his will in lieu of her 
dower in his real estate, and that she has sohl certain jjor- 
tions of his real propeity under the power in trust contained 
in said will, and for i)rices which she deemed sulKeient, 
and which sales she believes were proper and beneticial to 
the testator's estate. 

The complaint of the said plaintiff" further shows, that 
the personal e^tate of tlie tet^tator, and tiie incoiue thereof, 
will probably be more than suthcient to pay nud dischari^e 
all of the valid legacies [^iven by the said will, except the ^^ 
residuary bequest to such of testator's children and gitmd- 
children who shall be living at the time api)ointevl in such 
will for the general distribution of the testator's residuary 
estate, and to pay and di>char<5e tlie expen-es of adminis- 
tration, and all iho testator's debts, except tlnwo which by 
law are primarily chargeable on the real e^tate of which 
the testator died seized. 

The complaint further showeth, that the American Bible 
3 
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Society mentioned in the tenth section of the said will, and 
in the said letter, testamentary paper, or instrument of the 

^^ 25th November, 1853, was and is a body corporate, duly 
incorporated by or under an act of the Legislature of the 
State of Xew York, by the name of "The American Bible 
Society." 

That the American Board of Commissioners for Foreign 
Missions, mentioned in the eleventh section of said will, 
and in the said letter, testamentary paper, or instrument in 
writing of the twenty-fifth of November, 1853, was and is 
a body corporate, duly incorporated by or under an act of 
the Legislature of tlio Commonwealth of Massachusetts, by 

57 the name of *' The American Board of Commissioners for 
Foreign Missions." 

Tliat the American Home Missionary Society, mentioned 
in the tw^elfth section of the said will, is not a body corpo- 
rate, but an association of persons associated by or under 
the name of " Tue American Home Missionary Society" 
for religious and benevolent purposes, and especially for 
the purpose of sending the gospel to remote and destitute 
portions of the United States of America, and that Jasper 
Corning, of the city of New York, was, at the death 
of the testator, and still is, the treasurer of the said asso- 
ciation. 

^8 That the Union Theological Seminary, mentioned in the 
thirteenth and seventeenth sections of the said will, w^as 
and is a body corporate, duly incorporated by or under an 
act of the Legislature of the State of New York, by the 
name of "The Union Theological Seminary in the City of 
New York." 

That the Theological Seminary located in Auburn, men- 
tioned in the fourteenth section of the said will, was and 
is a body corporate, duly incorporated by or under an act 
of the Legislature of tiie State of New York, by the name 
of " Tue Trustees of the Tueological Seminary" of Au- 
burn, in tue State of New Yokk." 

gQ That the New York Institution for the Blimiy mentioned 
in the fifteenth section of the said will, was and is a body 
corporate, duly incorporated by or under an act of the Le- 
gislature of the State of New York, by the name of " The 
New York Institution for the Blind." 
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That the Ilalf-Orphan Asylum, mentioned in the six- 
teenth section of the said will, was and is a body corporate, 
dill}' incorporated by or under an act of the Legislature of 
the State of New York, by the name of " Tue SociExr fob 
THE Relief of Half-Orpiians and Destitute Children in 
THE City of New York." 

That the Colored Orphan A<^yluin, mentioned in the six- 60 
teenth section of said will, was and is a body corporate, 
duly incorporated by or under an act of the Legislature of 
the State of Xew York, by the name of " Tue Association 
FOR the Benefit of Colored Orphans in the City of Xew 
York." 

That at the time of tlio testator's death, the deacons of 
the Congregational Church in Simsbnry, Connecticut, in 
the District of Hop Meadow, mentioned in the eigliteenth 
section of said will, were Jury Wilcox and A. Case. 

That the Xew York State Colonization Society^ mentioned 61 
in the nineteenth section of said will, is not a body corpo- 
rate, but an association of persons associated by or under 
the name of " The Xew York State Colonization Society," 
for the benevolent purpose of colonizing on the coast of 
Africa free people of color, wiih their own consent, and 
that Xathaniel Ilayden is at present the treasurer of the 
said Xew York State Colonization Society, and was such 
treasurer at the death of the testator. 

The complaint further showeth, that since the death of 
the testator, various questions have arisen relative to the 
construction and validity and legal effect of many of the g2 
devises, bequests, trusts, and powers in trust, in said will 
contained, made or created, or attempted to be created ; 
and as to the validity of the said several notes, given by 
the said testator to his daugliters, and as to the validity, 
construction, and legal effect of the note and letter, testa- 
mentary paper, or instrument in writing, of Xovember 
twenty filth, 1853, hereinbefore set forth ; and among other 
questions which have arisen are the following : 



First, — ^Whether the rents and profits of the real estate 
cf which the testator died seized in the State of Xew York, 
and the income of the proceeds of sales which have been 
or may be made thereof, and which rents and income and 
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profits shall accrue previous to tlie time appoiuted by the 
testator for the distribution of his i^eneral residuary estate, 
belon.:^ to the widow and heirs-at-hiw of the testator, or to 
his cliildrcu and t^rnn Jcliihlren who svere in beiuii: at tiie 
time of his dcatii, and such grandchildren as may be born 
from time to time, as the persons who are or may be pre- 
6i sumptively entitled to the next eventual estate in the said 
real estate, or in the proceeds tliereof, at the time when 
such rents and profits or income accrued ? 

S^conrL — Whether the rents and profits of the real estate 
of which the testator died seize 1 out of the State of Xew 
York, and the income of the proceeds of the sale of such 
real estate, belong to the widow and heirs-at-law of the 
testator, or belong to his children and griMidchildren who 
were in being at tlie time of his death, and such grand- 
05 children as may be born from time to time, as the persons 
who are or may be presumptively entitled to the next even- 
tual estate in the last-mentioned real estate, or in the pro- 
coeds thereof, at the time when such rents and profits, or 
income accrued, or w^hetlier such rents, profits, and income 
in equity belong to the residuary legatees and devisees, and 
should be ficcumulated for their benefit? 

Third. — Whether the plaintiff, as executrix of the will 
of the testator, is bound to pay and discharge out of the 
personal assets of the testator in her hands, his debts, which 
were secured by bond and mortgage upon his real prop- 
60 erty (net of the State of Xew York, or whether the said 
real estate, and the proceeds of the sales thereof, are pri- 
marily liable for the payment of debts thus charged there- 
on by bonds and mortgages ? 

Fourth. — Whether the plaintiff, as such executrix, is 
bound to pay and discharge out of the ])orsonal assets of 
the testator, the taxes, assessments, and other le^ral charires 
wiiich may be levied, charged, or imposed upon the testa- 
tor's real property from time to time, and previous to the 
time fixed by the testator for the general distribution of his 
residuary estate ? 
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Fifth, — Wlicther tho conditional bequest of fifty thou- 67 
sand dollars to the testator's executors in tlie seventeenth 
section of the will, to aid in fonnding a Collei]:e in Liberia, 
is valid ; or is void as being made to take effect upon a 
contingency which may not happen during the existence, 
or at the termination of anv two lives in being at the death 
of the testatcT ? 

Sixth. — Whether the bequests to the executors of tho 
sum of one thou-^and dollars in trust, to pay the same over 
to the deacons of the Congregational Church, in the district 
of Hop Jleficlnv, in the eighteenth section of the said will, 68 
is a valid bequest? 

Sventh. — Whether, under tho residuary bequest and 
devise in the twentieth section of said will, of the general 
residuary property of the testator to his children and grand- 
children, who shall be living at the time appointed in that 
section, for the division of such residuary property, the 
children of a deceased grandchild of tho testator which 
grandchild died before the time appointed for such division, 
will take the share or portion of the said residuary property 
which their deceased parent would have taJceUj if living, at ^9 
the time appointed for such division ? 

Ei<jhtK. — Whether the bequest in the twenty-first section 
of the will of the capital directed to be reserved by tho ex- 
ecutors to secure the annuity of five thousand dollars to the 
testator's wife, is valid, either upon tho contingency of her 
dying before the time appointed by the testator for the 
division of the testator's general residuary estate, or upon 
the contingency of her dying after that tim^, or whether 
the disposition of the capital of that fund, made by the said 
twenty-first section of tho will is not void in either event, 70 
as being founded upon a contingency, or upon contingen- 
cies which may susi)end the absolute ownership of the cap- 
ital of such fund for a longer period than the continuance 
or the termination of two lives in being at the death of tho 
testator. And whether, if such disposition of the capital 
of said fund is void, it does net belong to the widow and 
next of kin of the testator, or their personal representatives, 
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to be paid over to them upon the death of the testator's 

71 widow, as an interest in tlie testator's i^erscT\a\ properti/ not 
validly and effectually disposed of by liis will ? 

Ninth, — Whether the executrix and executors named in 
such will, or such of them as have qualified or may here- 
after qualify and assume the burden of the execution of 
such will, have full power, at his or their discretion, to sell all 
or any part of the said real estate of which the testator died 
seized, other than that which was devised to his wife, and 
to invest the proceeds thereof for the benefit of the residu- 
ary legatees and devisees, paying the income of such pro- 

72 ceeds to those persons who loould have been entitled to the 
rents and profits of such real estate, if a sale thereof had 
not been made, or whether the power in trust to the execu- 
tors and executrix is restricted to such sales of real estate 
as may be necessary for the payment of the debts and lega- 
cies of the testator; and if the power in trust to sell is 
general, whether it is not also imperative so as to make it 
the duty of the acting executrix, who alone has qualified, 
to proceed and sell such real estate whenever. in her judg- 

73 ment the interest ofi\\Q residuary legatees will be promoted 
by such sales, and so as to enable her to divide the same 
as personal property among the residuary legatees and de- 
visees, at the time appointed by the will of the testator, 
for the division of his general residuary estate ? 

Tenth, — Whether the surplus income of the testator's 
residuary personal estate, which is not wanted for the pay- 
ment of debts and legacies, should be invested and accu- 
mulated by the executrix for the benefit of those who may 
be entitled to share in such residuary estate at the time 
74: appointed by the testator in his will for the division of his 
general residuary estate, or whether such income belongs 
to, and should be paid over by her to those persons, who, 
when such income accrues and is received from time to 
time, are, or shall be presumptively entitled to such resi- 
duary personal estate ? 

Eleventh, — Whether the residuary bequest in the twen- 
tieth section of the will is sufficient to carry to the resi- 
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duary legatees, the personal estate disposed of by legacies, 
other than that given by the twenty-first section, which for 
any cause are invalid or ineffectual as testamentary dispo- 
sitions of the testator's pei^Bonal property, or whether the 75 
amount of such invalid or ineffectual legacies belongs to 
the widow and next of kin of the testator, as interests in 
his personal estate not effectually disposed of by his will ? 

Twelfth, — Whether the real estate of the testator, either 
in the State of Xew York, or elsewhere, is to be considered 
in equity for any purpose as converted into personalty 
before an actual sale thereof, by the executrix or executors ; 
and whether any part of the proceeds of such real estate, 
or of the income of such proceeds, can be used or applied 
by the executrix for the payment of debts or legacies, ex- 7(> 
cept such debts by bond and mortgage as are primarily 
chargeable upon such real estate ? 

Thirteenth, — Whether, if there is a surplus income of the 
personal estate beyond what is necessary for the payment 
of debts and legacies, such surplus belongs to the widow 
and next of kin of the testator, as an interest in his personal 
estate, validly and effectually disposed of by his will, or 
whether it will belong to the children and grandchildren 
of the testator, in being at the time such income accrues as 
the persons v:ho are at such time presumptively entitled to 77 
the capital of the residuary personal estate, from which 
such income arisjs, or whether such surplus income, or any 
part of it, is to be invested and accumulated for the benefit 
of those presumptively entitled to such capital, who, when 
such surplus income accrues from time to time, are minors, 
although the interest of such minors in such capital de- 
pends upon the contingency of their living until the time 
prescribed in the will of the testator, for the division of his 
general residuary estate ? 

jFaurtee?ith, — Whether the pecuniary legacies mentioned 
in the fi/th^ tenth, eleventh, twelfth, tliirteenth, fourteenth, 78 
fifteenth, sixteenth, and ninteenth sections of such will, or 
such of them as are valid, which legacies are absolute, but 
payable at future periods, can be properly paid in anticipa- 
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tion of the times of payment mentioned by the testator in 
this will, with the assent of the legatees respectively to 
whom such legacies are given, provided a proper deduction, 
rebate, or discount is made from the amount of the legacy 
on account of such anticipated payment ? 

Fifteenth. — Whether the bequests in the tenth, eleventh, i 
*^ twelfthy thirteenth, fourteenth, fifteenth, and nineteenth 
sections of the said will respectively are valid ? 

Sijcteenth, — "Wliether, under the provisions of the twen- 
tieth section of the said will, the executrix and executors 
of the testator, or such as shall have qualified and assuuied 
the execution of such will, or the survivors or survivor of 
them who shall be living at the time appointed for the 
division of his general residuary estate, are the proper per- 
sons to divide the real estate which may then remain un- 
sold, as well as tlie residuary ])ersonal property and the 

80 proceeds of the real estate which has boon sold among the 
children and grandchildren of the testator, who shall then 
be entitled to share in the division of such residuary estate : 
or whether they are only to divide the residuary personal 
property antl the proceeds of real estate which has been 
sold before that time and converted into personalty, leaving 
the pei*sons entitled to share in the unsold real estate to 
divide the same among themselves, or to ajiply to the pro- 
per tribunal to obtain partition of such real estate? 

The complaint of the said plaintiff further shovv'S, tliat 

81 Charles M. Pond, an infant, one of the grandchildren of 
the testator, now i)resumptively entitled to a share in the 
division of the testator's general residuary estate under the 
said twentieth section ot the will, if the residuary devise 
and bequest contained in that section is valid, has by John 
G. Vose, his guardian, lately commenced an action against 
her as such executrix, arid against others in the comjjlaint ; 
in which action it is among other things stated and insisted 
in substance, that some of the legacies and beque-ts in the 

82 said will are invalid, but with()ut specifying which of th 3m 
are so invalid; that receivers have been a[)i)uinte(] in that 
suit of all the rents, income, proceeds and proiits of all and 
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siDgnlar the real estate witliin this State whereof the said 
^ Anson G. Phelps died seized and possessed remaining nn- 
i sold, except the homestead, which was specifically devised 
I to his widow, and is now in her possession, and of the in- 
I terest and income arising from the proceeds of the real 
/ estate which has been sold and disposed of under the power 
in trust contained in the said will, with the usual powers 
\ and duties of receiver in lilce cases ; and the said suit is 83 
still pending and undetermined. She is, therefore, advised 
that she cannot, with safety to herself and to the riglits and 
interests of others, proceed and complete the execution of 
her trust, as executrix of the said will, without the aid and 
protection of this Court, in giving a judicial construction to 
the several provisions of the said will and of the said notes, 
letters, and papers hereinbefore set forth, so far as questions 
have arisen or may arise thereon. And, inasmuch as the 
plaintiff is without remedy, at or by the strict rules of the 84 
common law, and cannot obtain a judicial construction of 
the different provisions of the said will, as to which such 
questions have arisen, or may hereafter arise, and proper 
instructions and directions in the premises, except by the 
aid, judgment and direction of this Court, she claiming and 
insisting that all the legacies, bequests, and devises in the 
said will are valid, and that the said several notes to the 
testator's daughters, and the note and letter, testamentary 85 
paper, or instrument in writing, given by tlie testator to his 
son, are also valid, and that all the said notes ought to be 
paid out of the testator's personal estate, she humbly prays 
that this Court will, by its decision, decree, or judgment, 
decide and declare the proper construction of the said will, 
and other matters, in reference to which such questions 
have arisen, and give proper directions in reference thereto, 
and so as to enable her to execute her trubt properly and 
with j-afety. And that proper accounts may be taken from 
time to time of the estate of the testator, which has come, 86 
or may hereafter, come to her hands, and of her adminis- 
tration of the estate, and between h rand tJie legatees, and 
the devisees, and the next of kin of the testator. And that 
she may have such further relief, or such other r(4ief in the 
premises, as may be agreeabie to justice and equity. 

TuAYEE & Akkoux, Piti's Attys., 
4 . 150 Nassau St., N. Y. 
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City and County of New York, bs. : 

Olivia Phelps, plaintiff in the above-entitled action, 

being duly sworn, saith : That the foregoing complaint is 

87 true of her own knowledge, except as to any matters 

therein stated on information or belief, and as to those 

matters she believes the same to be true. 

Olivia Phklps. 

Sworn before me, this 3d ) 
day of April, 1855, ) 

GUS. J. TlIEBAUD, 

Commr. of Deeds. 



SUPREME COUET. 



Olivia Phelps, Executrix, &c., 
against 

Akson G. Phklps, Jr., and others. 



The defendant Anson G. Phelps, late junior, in answer 
to the complaint of the above-named plaintiff, or to so much 
thereof as it is material or necessary for him to make an- 
swer unto, saith : 

gg That he admits the death of Anson G. Phelps, the tes- 
tator in said complaint named, his residence in the city of 
New York at the time of his decease, and the due making, 
execution, and publication of the last will and testament, 
mentioned and set forth in the said complaint; but, as to 
the contents thereof, he, for greater certainty, refers to the 
original, in the possession of the plaintiff. 

And he admits, that said testator left him surviving the 
heireat-law, widow and grandchildren named in the com- 
plaint, and that their respective ages and residences are 

gg correctly set forth in the complaint. 

And he admits, that said testator was seized of the real 
estate alleged in the complaint, and of a large personal es- 
tate; and that the laws of the several States where the said 
real estate is situated, do, as this defendant is informed and 
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believes, treat the personal estate of decedents as the pri- 
mary fund for the payment of mortgages, to which their 
real estate is subject, except in the State of New York, in 
which State this defendant is advised, that mortgages on 
lands, of such decedents, are to be paid by the parties 
who take such lands by devise or descent, and not out of 90 
the decedent's personal estate ; and, as to the laws of other 
States, in ^hich the testator was seized of lands at his de- 
cease, this defendant prays leave to refer thereto, for 
greater certainty, if need be, notwithstanding his above- 
stated belief in reference thereto. 

And he admits the giving, by said testator to his daugh- 
ter, of the notes mentioned in the complaint, and the pay- 
ment by him of the interest thereon, up to the Ist October, 
1853, and that he left the principal thereof unpaid at his gj 
decease, with interest thereon, as alleged in the com- 
plaint. 

And as to the note, testamentary paper, or instrument in 
writing, made and given by said testator to this defendant, 
as set forth in said complaint, he saith that he is advised by 
counsel, and therefore alleges and insists, that the same is a 
good and valid note of hand of the testator, given in the 
manner and form in which it was customary for him, dur- 
ing his lifetime, to make gifts to his children, and that its 
validity has been admitted by most of the parties in inter- ^2 
est, as set forth in the complaint ; and, further, that even if 
it were not good and valid as a promissory note, it is valid 
as a gift, or appointment to or declaration of trust for a 
charitable use, made by the testator in his lifetime, or as a 
testamentary disposition by him of so much of his estate, 
for the purposes in said instrument set forth, the same hav- 
ing been executed for, and intended to be, good and valid 
as a codicil to his said last will and testament. 

And he admits the course of descent in ^Ae States of Con- ^^ 
necticut, Pennsylvania, Indiana, and Missouri, to be as al- 
leged in the complaint ; but he has no knowledge or infor- 
mation sufficient to form a belief as to who would be en- 
titled to the rents and profits of real estate, in the case in 
that behalf suggested in the complaint. 

And he admits that, at the death of the said testator, he 
was a copartner in the firm of Phelps, Dodge & Co. ; that 
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the other partners therein, are correctly named in the com- 
plaint ; that the testator's interest in the real and personal 
estate of said firm was thirty per cent. ; that the title 
thereto was vested as alleged in the comi)laint; that the in- 
terest of the testator therein was sold by the said executrix, 
(who alone has qualified and taken upon herself the execu- 
tion of the will) to the surviving partners of said firm, at 
the time and in the manner, and for the price, and on the 
terms, as to credit and security, alleged and set forth in the 
complaint; and tliis defendant alleges and insists, that such 
sale, under the circumstances, and in view of all the facts, 
95 and being made with the advice of experienced and disin- 
terested men, was a judicious transaction on the part of the 
testatrix, and beneficial to the estate, and was carried out 
honestly and in good faith, on the part of all concerned. 

And he admits, that the plaintiff has duly elected to 
accept, in lieu of dower, the provision made for her in the 
will. 

And that she has made sales of some portions of the real 
estate of the testator, under the power contained in the 
will, in manner and form as set forth in the complaint. 

And he submits, that it is the duty of the plaintiff, as 
9" 9uch executrix, to proceed and make sales of the said real 
estate, as fast as opportunity offers and satisfactory prices 
can be had therefor, in order to clear off mortgages and 
incumbrances due and growing due, and the payment of 
which is liable to be enforced at any time. 

And he admits all the allegations of the complaint in 
respect to the various societies, seminaries, institutions, and 
associations for charitable and religious purposes named in 
said will ; that their correct designations, their respective 
locations, and the facts as to their being incorporated or 
® * otherwise, are as in the said complaint alleged. 

And he admits that various questions have arisen, and 
will arise, in relation to the construction of said will, and 
the validity of some of its provisions, and as to the legal 
effect of the said notes given by said testator to his daugh- 
ters, and of the note or instrument given to this defendant, 
as aforesaid ; and that the plaintiff, as such executrix, 
is entitled to the aid and direction of this Court, in the 
execution of her duty, and of the various trusts in said will 
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contained. Wherefore, he joins in the prayer of the said 
plaintiff for a judicial construction of the said will and set- ^8 
tleraent of all the qusstions arising in relation thereto, and 
asks that his costs and disbursements by hini paid and in- 
curred in and about the defence and protection of his inter- 
ests, in this behalf, may be paid by the said executrix. 

Horace Holden, 
Atty. for deft. Anson G. Phelps, Jr. 

City and County of New York, ss. : 

Anson G. Phelps, late junior, the defendant above 
named, being duly sworn, saith: That the foregoing answer 
is true of his own knowledge, except as to any matters 
therein stated on information or belief, and as to those mat- 
ters he believes* the same to be true. 

Anson G. Phelps. 
Sworn before me, this 6th day ) 
of February, 1856, J 

Wm. Henry Arnoux, 

Commr. of Deeds. 



SUPREME COURT. 
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Olivia Phelps, Executrix, &c., 

against 

William E. Dodge and Melissa P. 
his wife, and William E. Dodge, 
Jr., Anson G. P. Dodge, and 
others, devisees and legatees of 
Anson G. Phelps, deceased. 



The defendants William E. Dodge and Melissa P. 
Dodge his wife, and William E. Dodge, Jr., Anson G. 
P. Dodge, to the complaint of Olivia Phelps, sole acting 
executrix of Anson G. Phelps, deceased, — Answkr : iqo 

That they admit the decease of Anson G. Phelps, the 
testator, his residence and domicil at his decease, the due 
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and lawful making, executing and publishing of the in- 
strument set out in the complaint, as his last will and testa- 
ment; but for greater certainty of the contents, they refer 
to the original in the plaintiff's possession. 

These defendants also admit, that the said testator left 
surviving him, the heirs- at-lavv, and the grandchildren in 
this behalf named in the complaint, and that they are of 
the age, and have the residence in the complaint alleged. 

101 These cUfendanU also admit, that the testator was seized 
of real estate in manner and form as in the complaint 
alleged, and that he was entitled to a large personal estate ; 
and that the laws of the States where the said real estate 
is situated, do, so far as those defendants know or are 
informed, treat the personal estate of deceased pereons as 
the primary fund for the payment of mortgages on the real 
estate, except in the State of New York, in which State 
they are advised that the mortgages on lands devised or 

102 descended, are to be paid by those who take them by de- 
vise or descent, and not out of the testator's pereonal estate ; 
and as to the laws of other States in this behalf, in which 
the testator was seized of lands at his decease, or was en- 
titled thereto, these defendants pray leave, if need shall be, 
to refer themselves to the laws themselves or due proof 
thereof, notwithstanding the above-stated information in 
reference thereto. 

These defendants admit the giving by the testator to his 
daughter Melissa, one of these defendants, of the note dated 

103 October 1st, 18J5, set out in the cornplaifit^ and that such 
note was accompanied by the letter in this behalf, also 
alleged in the complaint; and that he continued to pay 
interest thereon to the time of his death, but did not pay 
the principal nor any interest from the first day of Octo- 
ber, 1853. 

And they admit that he gave similar notes accompanied 
with similar letters respectively, to his said other daughters 
as in the complaint is alleged in this behalf, and paid in- 
terest thereon during his life, but not the principal, leaving 
such principal with interest unpaid, as is alleged in the 

104 complaint in this behalf. 

They also admit, that the testator at the time in this be- 
half alleged in the complaint, made a promissory note to 
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bis son Anson G. Phelps, Jr., for one hundred thousand 
dollars, payable five years after the first day of January, in 
the year eighteen hundred and fifty-four, and accompanied 
the said note with the letter set out in the complaint, which 
letter they admit to have been signed by the testator in the 
presence of the witnesses, whose names are subscribed 
thereto ; but as to the publication or declaration made by 
the testator at the time, they have no knowledge nor in- 
formation suflScient to form a belief, that the same was so 105 
published or declared as to be valid as a will. 

And these defendants have no knowledge nor informa- 
tion sufficient to form a belief of the laws of the States of 
Connecticut, Pennsylvania, Indiana, and Missouri, as to 
who are entitled to the rents and profits of land in the case 
in this behalf supposed in the complaint ; but they admit 
the coui*se of descent in such states to be as is stated in the 
complaint. 

And these defendants admit the signing of the paper ^^" 
bearing date December 14th, 1853, set forth in the com- 
plaint, without any consideration, however, to any of the 
parties signing the same. 

These defendants admit, that at the death of the testator, 
he was a copartner of Phelps, Dodge & Co., of New York, 
his proportion of interest in the business being thirty per 
cent. ; and that the other copartners of that firm are truly 
named in the complaint; that the copartnership property 
consisted both of real and personal estate; in relation to 
much of the real estate, the title had been vested as is 
alleged in the complaint ; and the personal estate em- 1C7 
braced the testator^s interest in all the outstanding debts 
and claims of the copartnership, and its stock in trade, 
subject to the debts of the copartnership, and to the set- 
tlement of the amount of the testator with the copart- 
nerahip. 

And the defendants admit, that the plaintifif alone quali- 
fied as executrix of the testator's will, and alone has 
received letters testamentary thereon. 

And they admit and say, that on considering the situa- 
tion of the property of the partnerahip and the incon- 
venience to the estate, and sacrifices of property likely 
to rehvlt from winding up the copartnership by a sale of 108 
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its goods and collection of its assets by the snrviving part- 
ners, the plaintiff, after consulting merchants experienced 
in such business, and having careful valuations made of all 
the property, did agree to sell the testator's said interest of 
thirty per cent, in the said copartnei^ship assets for the 
amount expressed in the complaint in this behalf, payable 
as is expressed therein, and including the various subjects 
in this behalf alleged in the complaint, and that payment 
of the price was secured as alleged in the complaint ; and 
^^^ they admit and aUege^ the said Melissa, on information 
which she believes to be true, that the said sale was fair 
on all parts, was made in good faith, and for a full and 
adequate price, credit considered, and was beneficial to the 
estate as realizing its utmost worth and value. 

They admit that the plaintiff made the election to take 
the provisions in lieu of dower, made for her by the will of 
the testator. 

They admit that the plaintiff, under the power contained 
in the said will, made sales of portions of his real estate, 
^^^ and that she has realized in cash or securities such sums as 
are satisfactory to the plaintiff. 

And as to the suflSciency of the personal estate, and the 
income thereof, to pay the legacies in the said will con- 
tained, and the expenses of administration, and the debts 
of the testator not primarily chargeable on his lands, these 
defendants refer themselves to the inventory of the personal 
estate and to the amounts of the income thereof, which 
the plaintiff has rendered and shall render according to 
law. 

Tliese defendants admit the allegations of the complaint 
as to the various societies, seminaries, iuslitutions, associa- 
111 tions and other legatees for charitable or religious purposes 
in the will named. 

And the defendants admit, that the various questions 
suggested in the complaint have been made, as is therein 
alleged, and that other questions may be made touching 
the construction of the said will, and the carrying out of 
the trusts express or implied thereof; and the administra- 
tion of the estate of the testator and the execution of the 
powers in the said will. 

They admit also the action commenced in the name of 
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Charles M. Pond, and that receivers have been appointed 
under proceedings in that suit, by mutual consent, as a 
convenience in the letting and managing of the property, ^ 
and that the said suit is still pending; as to all particulars 
of which, these defendants crave leave to refer themselves 
to the proceedings in the said suit for greater certainty, if 
need shall be. 

And these defendants admit, that the plaintiff requires 
and is justly entitled to the aid and direction of this Court 
in relation to the execution of her duties as executrix, and 
the various questions made and to be made in relation 
thereto. 

Daniel Lord, 

Attorney. 

City and County of New York, ss. : 

William E. Dodge and William E. Dodge, Jr., and Me- ^^^ 
lissa P. Dodge, and Anson G. P. Dodge, being severally 
sworn, made oath that the above written answer is true of 
their own knowledge, except as to matters therein stated 
from the information of others, and as to tliose matters they 
believe the same to be true. 

(Signed) Wm. E. Dodge, 

Melissa P. Dodge, 
Wai. E. Dodge, Jr., 
A. G. Phelps Dodge. 

Sworn, November 17th, A. D. 1855, \ 
before me — the word "plaintiff" I 
substituted on 4th page, in 12th fo- f 
lio, in place of '* defendants," and ^ 
the name " and Anson G. P. v 
Dodge" interlined in the jurat, i 
before being sworn to, — ' 224 

John J. Latting, 

Commr. of Deeds. 
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SUPREME COURT. 



Olivia Phelps, sole acting Executrix, 
&c., of Anson G. Phelps, 

V8. 

Anson G. Phelps, Junior, Charles 
F. Pond and Habriet N". his wife, 
and others. 



The defendants Charles F. Pond and Harriet N. Pond, 
two of the defendants in the above -entitled action, for an- 
swer to the complaint of the plaintiffs therein, say that it 
is true, and they accordingly admit, that Anson G. Phelps, 

225 late of the city of New York, deceased, did make and 
publish a paper purporting to be his will at the time and 
in the manner in the complaint alleged, and they suppose 
the same is correctly set forth in the complaint ; but for 
greater certainty as to whether the same is or is not a will, 
and as to its contents, they pray leave to refer to the ori- 
ginal when produced and proved. 

They further admit that the said testator died on or 
about the 30th day of November, 1853, in the city of New 
York, without having revoked his said will, and leaving 
him surviving his widow and the several children and 

116 grandchildren in the said complaint named, seized and 
possessed of a large real and personal estate, most of which 
was situated in the State of New York ; some part, how- 
ever, was situated in other States, as alleged in the com- 
plaint. 

That his personal estate amounted to, according to the 
inventory thereof, filed in the oflSce of the surrogate of the 
county of New York, to the sum of one million ninety- 
seven thousand four hundred and thirty-six dollars and 
nineteen cents or threabouts. 

22Y That some of the real estate whereof the testator died 
seized, was subject to the lien of mortgages thereon, and 
that the testator was personally liable for the debts secured 
thereb}', and they are advised and believe that his personal 
property in the hands of the plaintiff, as executrix, is the 
primary fund for the payment thereof. 
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And these defendants, farther answering, admit that the 
said testator did make and deliver to Mrs. Melissa Dodge 
the note for fifteen hundred dollars in the complaint set ^ • 
fortl), and that he did also make and deliver to tbe defend- 
ant Harriet N. Pond, and to his daughter Caroline P. 
Stokes, respectively, his promissory note for tiie same 
amount, and of the same tenor and date as that given to 
Mrs, Dodge, and that the said several notes were each ac- 
companied by a letter to the same effect as the one set forth 
in tlie complaint which was addressed to Mrs. Dodge. 

That the testator paid the interest thereon in manner and 
form as in these several respects is alleged in the com- 119 
plaint, and that no part of the principal has been paid. 

These defendants, further answering, admit that the said 
testator did deliver to his son Anson S. Phelps, one of the 
defendants herein, the letter and note in the complaint set 
forth ; but these defendants, on information and belief, 
deny that the same was subscribed or declared by the tes- 
tator in such way or manner as is required by law in the 
proper execution of a will or codicil, and that tliey are ad- 
vised and insist that the said note or paper in writing is 120 
not a will or a codicil, or any part of the will of said Anson 
G. Phelps, without consideration, void and of no effect ; 
but even if the same were a valid testamentary paper, so 
far as relates to the execution thereof, still they farther say 
that the dispositions therein contained are repugnant to the 
laws of this State relative to trusts, and the suspension of 
the absolute ownership of personal estate, and therefore 
void. 

And they further claim and insist, that if said paper is a 
wiU^ and capable of taking effect as such, then it is the last 121 
will and testament of Anson G. Phelps, and by operation 
of law revoked, annulled, and made void, the alleged will 
in said complaint first set forth. 

And these defendants, further answering, say, that they 
deny that they have any knowledge or information sufli- 
cient to form a belief what laws exist in the other States in 
the complaint mentioned, respecting the time during which 
the absolute ownership of real estate may be suspended 
by will, or how or in what way the rents and profits j^22 
during such suspension may or are to be divided, or by 
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what laws or principles the division and distribution there- 
of are governed ; but if tliere be any question upon the 
subject, they insist tliat the sarae be more properly ad- 
judged and decreed by the courts of those States wherein 
the said lands are situated, and that the courts of this State 
cannot take cognizance of, or assume to adjudicate upon, 
the operation of a will relating to lands situate in another 
State or county. 

And these defendants, further answering, admit and say, 

123 *^^** ^'^® ®^^^ Anson G. Phelps was the senior member of 
the firm of Phelps, Dodge & Co., and that such firm was 
composed of the seveial individuals in the complaint men- 
tioned ; that the partnership property consisted of real and 
personal estate ; that the plaintiff, after she had taken out 
letters testamentary, did assume to sell to the surviving 
members of the firm all the interest of the deceased there- 
in in manner and form as alleged in the complaint. But 
these defendants say that such sale was then and so made 
without their knowledge or approbation, and that they 
never understood correctly the terms of the said alleged 

124: sale, until since the commencement of this action, nor until 
they saw the statement thereof in the complaint herein ; 
they therefore do not admit that such sale and transfer 
was or is valid, or that the same was made upon or for a 
fair and just consideration, or upon proper or just terms of 
credit, so as to exempt the executrix from liability on ac- 
count thereof; but these defendants submit that these 
questions will properly arise upon the accounting of the 

125 executrix, either before the surrogate, or under \\\^ judgment 
or decree which may bo entered herein, and they are advised 
and aver that the allegations of the complaint respecting 
such sale are not pertinent to this stage of the action. 

And these defendants, further answering, admit that this 
defendant, Harriet N. Pond, did, on or about the 14th De- 
cember, 1853, in connection with the other persons named 
in said complaint, sign a paper to the effect of the one set 
forth in the complaint by these defendants, say that such 
paper was signed by her without consultation with this de- 

128 fendant, Charles F. Pond^ or without his knowledge ; and 
the said Harriet N. Pond, subsequently, and before the 
commencement of this action, requested and directed her 
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signature thereto to be erased. And she insists that said 
pnper was executed without any consideration, and is 
wholly inoperative and void. 

And these defendants, further answering, admit and say, 
that the personal estate of the testator and the income 
thereof is, or ought to be, more than sufficient to pay and 
discharge all the valid legacies given by the said will. 

And these defendants admit, that since the death of the * 
testator, various questions have arisen and exist relative to 
the construction and validity and legal effect of the said 
alleged will, and of many of the devises, bequests, trusts 
and powers in trust therein contained, made, created or 
attempted to be created, and also in reference to the 
validity of the said note, or paper writing in the complaint 
alleged to have been given to the defendant Anson G. 
Phelps, junior, and that the sev^gral questions in the com- 
plaint mentioned and others, have arisen and are insisted 
upon not only by these defendants, but also by the otter 
defendants, and that the judgment of this Court therein is 
necessary in order to the correct administration of the estate 
of the said testator. 

These defendants, further answering, admit and say, that 
an action has been commenced by Charles M. Pond, against 
the plaintiff and others for the purpose of obtaining his 
share of the rents and income of the estate, and to restrain 
the executrix from executing the power in trust, to sell 
real estate contained in the said will, and from collecting and 
receiving such rents and income ; and that such injunction 
order was granted and is still in force, and that receivers 
have been appointed therein of the real estate situate within 
the State of Xew York. These defendants believe and 
admit that the plaintiff cannot safely proceed to execute 
the said alleged will, and tho trust thereby attempted to be 
created, without first having a judicial construction and in- 
terpretation thereof. 

And these defendants claim and insist that the aforesaid 
alleged will, and many of the clauses and attempted dis- 
positions thereof, are repugnant to the statutes of this State, 130 
relating to powers and trusts, and that the same, by reason 
thereof and of other illegalities therein, are void and of no 
effect ; and that as to the estate so attempted to be disposed 
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of, the testator died intestate, and the same should be dis- 
tributed according to the provisions of the statute, relative 1; 
to the distribution of the estates of intestates. 

Geo. Hargan, 
Atty. for Chas. F. Pond and wife, 
54 William street. 

City and County of New York, ss. : 
George Hargan, being duly sworn, says : That he is th< 

231 attorney, for the defendants Charles F. Pond and Harriei 
N. his wife, in the above-entitled action ; that he has rea( 
the foregoing answer, and that the same is true of his own! 
knowledge, except ds to those matters which are therein 
stated on information and belief, and as to those matters 
he believes it to be true ; that the grounds of deponent's 
knowledge and belief are consultations with and informa- 
tion which deponent believes to be true, derived from said de- 
fendant Charles F. Pond, through his counsel ; that neither 
of the defendants Charles F. Pond or Harriet N. are at 
present within this State : wherefore they are unable to 

133 verify this answer. 

Geo. Hargan. 

Sworn to before me, ) 
January 8, 1856, \ 

W. Dodge, 

Commr. of Deeds. 
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SUPREME COURT. 



Olivia Phelpb, sole acting Executrix \ 

of the last Will and Testament of I 

Anson G. Phelps, deceased, f ^ (Copjf.J 

f Answer ot the de- 

against > fendants Benja- 

I inin B. Atter- 

Anson G. Phelps, Junior, Benjamin V bury and Olivia 

B. Atterbury and Olivia P. his 1 ^' ^^^ ^"®- 

wife, and others. 



The defendants Benjamin B. Atiebbdry and Ouvia P. 
his wife, answer the complaint of the plaintift' in this action, 
and respectfully show to this Court : 

That they admit that Anson 6. Phelps, late of the city of 
New York, deceased, did^ at the time and in the manner set ^^^ 
forth in the complaint in this action, make and publish his last 
will and testament, and they believe to the effect set forth in 
said complaint; but for greater certainty pray leave to refer 
to such original will, or to the record thereof, in the office of 
the surrogate of the city and county of New York, when- 
ever it may be necessary or advisable for them so to do. 

And these defendants further admit, that the testator de- ^^3^ 
parted this life on or about the thirtieth day of November, 
one thousand eight hundred and fifty-three, at the city of 
New York, leaving the said will in full force and effect, 
uncancelled and unrevoked, and leaving him surviving his 
widow and the several children and grandchildren in the 
said complaint named. But these defendants further show, 
that Anson G. P. Atterbury, an infant and one of the de- 
fendants in this action, a child of these defendants, was 
born on the eighteenth day of June, A. D. one thousand eight 135 
hundred and fifty. four, and was, as these defendants are 
advised and believe, in esse at the time of the decease of 
the testator, and is entitled to all the devises and legacies 
in and by said last will and testament given to each of the 
grandchildren of the testator, living at the time of his death. 

And these defendants further admit, that the testator 
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died siezed and possessed of a large real and persona 
estate, situate mostly in the State of New York, and some 

136 j^arts in other States as set forth in said complaint ; also, 
that some of the real estate was subject to the lien of mort- 
gages thereon ; and that tlie testator was personally liable 
for the payment of the debts secured thereby ; and that the 
pereonal property in the hands of the plaintiff as executrix 
is the primary fund for the payment thereof. And these 
defendants, upon information and belief, show that the per- 
sonal estate of the testator amounted, according to the in- 
ventory thereof filed in the office of the Surrogate of the 

137 County of New York, to the sum of one million and 
ninety seven thousand four hundred and thirty six dollars 
and nineteen cents, or thereabouts. 

And these defendants further admit, that the said testator 
did make and deliver to his daughter, Mrs. Melissa Dodge, 
the promissory note for fifteen hundred dollars, dated the 
first day of October, one thousand eight hundred and forty- 
five, and also the letter accompanying the same set forth 
in the complaint in this action. Also, that he did make 
and deliver to each of his daughters, Caroline P. Stokes and 
235 Harriet N. Pond, his promissory note for the same amount 
and of the same tenor and date, and accompanied by a 
letter to the same effect, as the note and letter so given to 
Mrs. Melissa Dodge. Also, that the testator paid the in- 
terest on the said several notes as stated in said complaint, 
and that the principal sum of fifteen hundred dollars, and 
the interest thereon from the first day of October, one 
thousand eight hundred and fifty-three, mentioned in each 
of said notes, still remains entirely unpaid. 

And these defendants further admit, that the testator did 
deliver to his son Anson G. Phelps, one of the defendants 
in this action, the letter and note set forth in the com* 
plaint. 

And these defendants further admit, that the widow of 
the testator, subsequent to his death and within one year 
thereafter, elected to take the provision made for her, in 
his will, in lieu of her dower in his real estate, and that 
they believe the personal estate of the testator will be more 
than suflicient to pay and discharge all of the valid legacies 
given by the said wilK 
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And these defendants further saj, that they have no 140 
knowledge, but they suppose it is true, and therefore admit 
that the several societies in the complaint named, are or are 
not incorporated as alleged in the complaint. 

And the defendants further admit, that since the death of 
the testator, various questions have arisen relative to the 
construction, validity and legal eflfect of the said will and 
of many of the devises, bequests, trusts and powers therein 
•contained, made or created, or attempted to be created ; 
and also, in reference to the validity and legal effect of the 141 
said note or paper given to said Anson G. Phelps, the son 
of the testator, bearing date the twenty fifth day of Novem- 
ber, one thousand eight hundred and fifty-three, and of the 
eaid several notes or papers dated the first day of October, 
one thousand eight hundred and forty-five, given to his 
daughters, Mrs. Meliesa Dodge, Mrs. Caroline P. Stokes 
and Mrs. Harriet N. Pond, in said complaint set forth ; and 
that the several questions in the said complaint mentioned 
and others have arisen and are insisted upon not only by 142 
these defendants, but also by and in behalf of the other 
defendants ; and that the judgment of this Court thereon is 
necessary in order to the correct administration of the estate 
of the said testator. 

And these defendants further admit, that an action has 
been commenced by Charles M. Pond, an infant, against 
the plaintiff and others ; and that recei vera have been ap- 
pointed in that suit of all the rents, income and profits, of 
all and singular the real estate within this State, whereof 
the said Anson G. Phelps died seized and possessed, re- 143 
maining unsold, except the homestead, which was speci- 
fically devised to his widow, and of the interest and income 
arising from the proceeds of the real estate, which has been 
sold and disposed of under the power in trust contained in 
the said will, and that the said suit is still pending. Also 
that the plaintiff cannot with safety to herself, and to the 
rights and interests of others interested, proceed and com- 
plete the execution of her trust as executrix of the said 
will, without the aid and protection of this Court in giving J44 
a judicial construction to the several provisions of the said 
will, and of the said notes, letters and papers, in the said 
6 
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complaint set forth, so far as questions have arisen or may 
arise thereon. 

And these defendants claim and insist that the aforesaid 
will, or at least many of the clauses thereof, and in respect 
to which questions have arisen, as stated in the complaint , 
and especially the residuary bequest and devise in the 
twentieth section of said will, are void and of no effect, 
and that as to the estate so attempted to be disposed of, the 

145 testator died intestate, and the same should be distributed 
according to the provisions of the statutes relative to the 
distribution of the estates of intestates. 

Wright & Mebbihew, 

Attys. for Defts. 
B. B. Atterbury and wife. 

City and County of New York, ss. : 

Benjamin B. Atierburt and Olivia. P. Atterburt, his 
wife, two of the defendants in this action, being duly sworn, 

146 each for himself and herself, saith : That the foregoing 
answer is true of his and her own knowledge, except as to 
the matters which are therein stated on information and 
belief, and as to those matters they severally believe the 
same to be true. 

B. B. Atterburt. 
Olivia P. AxrEBBURT. 
Sworn before me, this ) 
day of October, 1855, J 

ChAS. J. BuSHNELLi 

147 Commr. of Deeds. 
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NEW YORK SUPREME COURT. 



Charles M. Pond, Edward A. Pond, 
and Clara F. Fond, impleaded 
with Anson G. Phelps, and others, 

ads. 

Olivia Phelps, sole acting Executrix, 
&c., of Anson G. Phelps, deceased. 

The answer of Charles M. Pond, Edward A. Pond, and 
Clara F. Pond, infants, defendants in the above entitled 
action, under the age of twenty-one years, by John G. 
Vose, their guardian in this action, to the complaint of tlie 
above-named plaintiff, respectfully showeth asfolloics : 1^8 

These defendants, answering by their said guardian, say, 
that they have no knowledge nor information sufficient to 
form a belief as to all and singular the niatters and allega- 
tions in the said complaint contained. 

That these defendants are infants as above stated, and 
claim such interest in the matters in said complaint stated, 
and under the will of Anson G. Phelps, deceased, as they 
are entitled to,, and submit their interests to the protection 
of this Honorable Court. 

John G. Vose, Guardian ad litem for 149 
Charles M. Pond, Edward A. Pond, 
and Clara F. Pond. 
Owen & Vose, Attys. for John G. 
Vose, Guardian, &c. 

City and County of New York, ss. : 

John G. Yose, of said city, being duly sworn, says : That 
he is the guardian ad litem for Charles M. Pond, Edward 
A. Pond, and Clara F. Pond, the infant defendants in the 
above answer named ; that the said answer is true of his 
own knowledge, except as to those matters which are 
therein stated upon information and belief, and as to those 

matters he believes it to be trife. 

John G. Vose. 

Sworn to before me, ) 
October 23, 1655, J 

W. Dodge, 

Commr. of Deede» 
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SUPEEME COURT, 
Crrr and Cou:}ty of New Tokk. 



Olivia Phelps, Executrix, &c., of 

Anson G. Phelps, deceased, 

agai7i8t • f Answer of Infant 

Anson G. Phelps, Jr., Daniel WA Defendant, Oli- 

Jame?, Elizabeth E. James, and [ y^^ p. James. 

Olivia P. James, and others, De 

visees and Legatees of Anson G. 

Phelps, deceased. 

The defendant Olivia P. James, an infant under the 
age of twenty-one years, impleaded with others in the 
complaint of Olivia Phelps, sole acting executrix of Anson 
G. Phelps, decea">ed, for answer to the said complaint, an- 

150 swering by Daniel D. Lord, her guardian ad litem^ duly 
assigned as such by this Honorable Court, answers and 
Bays : That she is a stranger to all and singular the matters 
and things in the said complaint contained, and has no 
knowledge thereof, and no information thereof, suflScient to 
form a belief, except that she has been informed and be- 
lieves that Anson G. Phelps, her grandfather, in the said 
complaint named, was, in his lifetime, and at the time of 
his death, seized and possessed of a large real and personal 
estate, and that he died on or about the thirtieth day 

151 of November, one thousand eight hundred and fifty- 
three, leaving his widow, the ])laintiff in tliis action, him 
surviving; and also leaving this defendant, and her brother 
Daniel W. James, and her sister Elizabeth E. James, all 
children of the testator's deceased daughter Elizabeth 
James, and also his son Anson G. Phelps, Junr., and his 
daugliters Mcliesa P. Dodge, Caroline P. Stokes, Harriet 
N. PonJ, and Olivia P. Atterbury, in the complaint 
named, his on'y heirs-at-law and next of kin ; and also 
that he left a last will and testament containing certain 

152 P^^'^^^^^^^ ^^^ this defendant as one of his grandchildren. 
This defendant, bjin^ an infant under the age of twenty- 
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one years, submitB herself to the judgment of this Honor- 
able Court, and humbly prays that whatever rights and 
interests she has in and to the real and personal estate of 
her grandfather, may by this Eonorable Court be duly 
protected and preserved for her benefit. 

Wm. Allkn Butler, 

Atty. for Guardian ad litem. 

City and County of Now York, es* : 

Daniel D. Lord, the guardian ad litem of the above- 
named infant defendant Olivia P. Jamais, being duly 
sworn, deposes and says, that the foregoing answer is true .^g 
of his own knowledge, except as to the matters therein 
stated on information and belief, and as to those matters 
he believes it to be true. 

(Signed) D. D. Lord. 

Sworn to before me, this 22d ) 
day of February, 1 856. J 

N. C. Everett, 

Commr. of Deeds. 



SUPREME COITRT 



Oltvia Phelps, sole acting Executrix \ 
of the last Will and Testament of \ 
Anson G. Phelps, deceased, / 

agt.^ V 

Anson G. Phelps, junior, William/ 
£. Dot)GE and Melissa P. his wife, 
Olivia P. Atterburt, Boudinot 0. 
Atterbury, Anson G. P. Atter- 
burt, and others. 



The answer of the defendants Olivia P. Atterburt, Bou- 
dinot C. Atterburt, and Anson G. P. Atterburt, infants 
by Lewis Atterburt, Junior, their guardian, to defend this 
action, admits that Anson G. Phelps, late of tbe city of Xew 
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York, deceased, did make his last will at the time and in 
manner, and embracing the real and personal property and 
estate referred to in the complaint in this action. 

That these defendants, the said Olivia P. Atterburj, 
BondiDot C. Atterbury, and Anson G. P. Atterbury, have 

155 rights, claims, and interests in the said real and pei*8onal 
property and estate, or in some portions or parts tliereof ; 
and that this defendant Anton G. P. Atterbnry claims (bj 
and through his said guardian to defend) that, even if it 
should ba proved that his birth occurred after the death of 
the said testator Anson G. Phelps, still he was begotten and 
in esse during the lifetime of the testator, and has rights 

156 and interests under the will of the said testator equal with 
other beneficiaries, residuary devisees, and legatees of the 
same class. 

But as all these defendants are infants of tender yearg, 
and nnable, therefore, of themselves to claim and sustain 
their rights and equities, they claim that all the same maj 
be protected, reserved, and adjudged to them, according to 
law and equity, together with their costs, disbursements, 
^57 and all proper allowance, 

Louis Atterbuby, Jr., 

Guardian. 
Chablbs Edwards, 

Attorney for said Guardian, 
to defend, 

35 Pine street, 

New York. 

City, Connty, and State of New York, ss. J 

Lewis AiTERBtTRY, Junior, the above-named guardian to 
defend, being sworn, maketh oath that the above answer is 
true, except as to those matters stated on information and 
belief, and as to those matters he believes it to be true. 

Lewis Atterbury, Junior, 

Guardian. 
Sworn at the city of New York, 
the 17th day of September, 
1855. 

C» Bi Wheeler, 
158 Commr. of Deeds* 
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SUPREME COURT. 



Olivia Phelps, sole acting Executrix, 
&c., of Anson Q, Phelps, deceased,! 

agst 

Anbon G. Phelps and others. 



The answer of the defendants David S. Dodge, Charles 
C. Dodge, Akson G. Phelps Stokes, Elizabeth Jakes 
Stokes, Noeman W. Dodge, Geobge E. Dodge, Abthur M. 
Dodge, James B. Stokes, Thomas Stokes, Olivia E. Stokes, 
Dora S. Stokes, William E. D. Stokes, and Caroline 
Stokes, int&ut^defendants, by Daniel D. Lord, their guard- 159 
ian adlitemj to the complaint in this action. 

Tlie defendants, answering by their said guardian, say, 

tliat they are strangers to all the matters and things in the 

said complaint contained, and submit their interests to the 

protection of this Court. 

Daniel D. Lord, 

Guardian ad litem for above 

JnfAiit J)efendants. ^^^ 



SUPREME COURT, 
City and Countt of New Toek. 



Olivia Phelps, Executrix, &c., of 
Anson G. Phelps, deceased, 

against f Answer of Defend- 

V ants Daniel W. 
Anson G. Phelps, Jr., Daniel W. r James and Eliza- 
James, Elizabeth E. James, and ( beth E. Jambs. 
others, Devisees and Legatees ol 
Anson G. Phelps, deceased. 

The defendants Daniel "W. James and Elizabeth B. 
James, impleaded with others in the complaint of Olivia 
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Phelps, sole acting executrix of Anson G. Phelps, deceased, 
for answer to the said complaint, jointly and severally 
answer and say : 

161 Ihat they admit the decease of Anson G. Phelps, the 
testator, and his residence and domicil in the city of New 
York ; and on information and belief, they also admit the 
due and lawful making and publishing of the instrument 
set forth in the complaint as his last will and testament, but 
for greater certainty as to the contents of said will, they 
refer to the original in the plaintifi's possession. 

These defendants admit, that the said testator left him 
surviving his widow, the plaintiff in this action ; and also, 
that he left him surviving his five children in the said will 
named, viz. : his son Anson G. Phelps, Jr., and his daugh- 

162 tera, Melissa P., the wife of William E. Dodge, Caroline 
P., the wife of James Stokes, Harriet N. the wife of 
Charles F. Pond, and Olivia P. the wife of Benjamin B. 
Atterburj, and his three grandchildren, these defendants, 
Daniel W. James and Elizabeth E. James, and their sister 
Olivia P. James, children of the testator's deceased 
daughter Elizabeth James, his only heirs-at-law and next 
of kin. 

These defendants admit, that the said testator left him 
surviving the other grandchildren in the said complaint 
named, and that since the death of the said testator, the 
grandchildren also in the said complaint named have been 

163 born ; and on information and belief, they also admit that 
all the grandchildren of the said testator, in the said com- 
plaint named, are of the ages and have the residence in 
the complaint alleged. 

These defendants, on information and belief, also admit 
that at the time of the making of the will of the testator, 
and at the time of his death, he was seized and possessed 
of a large real and personal estate ; and these defendants are 
informed and believe, that most of said estate was situated 
in the State of New York, but that the testator died also 
seized of real estate in the Suites of Connecticut, Pennsyl- 
vania, Indiana, and Missouri. 

164 These defendants also admit, on information and belief, 
that some of the testator's real estate in the State of New 
York| and some of that situated in other States, was sub- 
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ject to the lien of mortgages thereon execnted by the tes- 
tator or by others ; and that he was personally liable for 
the payment of the debts secured by some of such bonds 
and mortgages. But these defendants have no knowledge 
or information sufficient to form a belief as to the particu- 
lars of such bonds and mortgages, or of the testator's lia- 
bility for the payment thereof. And these defendants are 165 
informed and believe, that by the laws of all the States 
where the testator's real property is situated, except the 
State of New York, his personal property in the hands of 
the plaintiff, is the primary fund for paying the mortgages 
for the payment of which he was personally liable. And 
that these defendants are informed and believe, that by 
the laws of the State of New York, mortgages on lands, 
devised or descended, are to be paid by those who take 
Buch lands by devise or descent, and not out of the testa- 
tor's personal estate, unless there be an express direction in 166 
the will of such testator, that such mortgages be otherwise 
paid. 

These defendants, on information and belief, also ad- 
mit the giving by the testator to his daughters, Melissa P, 
wife of William E. Dodge, Carolina P. wife of James 
Stokes, and Harriet N. wife of Charles F. Pond, of the three 
several promissory notes dated October Ist, 1845, and the 
writing of the several letters of the same date accompany- 
ing the said promissory notes, as alleged in the complaint ; 
and that the said testator continued to pay interest on the said 
notes to the first October, 1853 ; and also that the princi- 167 
pal of the said notes and the interest thereon from the day 
last mentioned remain unpaid, as alleged in the complaint. 
But these defendants are advised and therefore submit and 
insist, that the said several promissory notes having been 
given without consideration, are null and void in the hands 
of the payees thereof. 

These defendants, on information and belief, also admit, 
that the testator after the making of his will, and a few 
days before his death, made and signed in the presence of 
two witnesses, as alleged in the complaint^ the instrument 168 
in writing bearing date New York, November 25th, 1853, 
addressed to his son Anson 6. Phelps, Jr., set forth in the 
said complaint ; but as to any publication of laid instrument 
7 
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in writing, or any declaration by the said testator at the time 
of signing the same, or at any other time, these defendants 
have no knowledge nor any information sufficient to form 
a belief, and they are advised, and do therefore submit 
and insist, that the said instrument, whether regarded as 
a promissory note, or as a testamentary paper or otherwise, 
is to all intents and purposes utterly null and void. 

169 These defendanU have no knowledge or information 
sufficient to form a belief of the laws of the States of Con- 
necticut, Pennsylvania, Indiana and Missouri, or of either 
of said States, as to the time during which the absolute 
ownership of real estate situated in such States may be 
suspended by will, or as to the ownership of rents and 
profits of land in the said States or either of them, in the 
case in this behalf supposed in the complaint ; but they 
are informed and believe, that the law of primogeniture 
does not exist in either of said States, and that the course 

170 of descent in each of them is such as is stated in the com- 
plaint. 

These defendants, on information and belief, admit that 
at the death of the testator, he was a copartner of the firm 
of Phelps, Dodge & Co. ; and that the names of the several 
persons composing said firm, the nature and mode of in- 
vestment of the partnership property owned by the said 
firm, and the proportion of the testator's interest therein, are 
correctly set forth in the complaint ; and on information 
and belief, these defendants also admit that the plaintifi^, 
after she had taken out letters testamentary, and assumed 

171 the execution of the will of the testator, sold to the surviv- 
ing copartners of the said firm of Phelps, Dodge & Co., all 
her right and interest, as the executrix of the said testator 
in the real and personal estate of the said firm or copartner- 
ship, for the price or sum in the complaint mentioned, pay- 
able as therein stated, and including the various subjects in 
this behalf alleged in the complaint; and that the payment 
of the price was secured, as alleged in the complaint ; and 
also, that the said sale was fair on all parts, was made in 
good faith and for a full and adequate price, and was bene- 
ficial to the estate of the testator, as realizing the utmost 

172 worth, value^ and of the interest of said estate in said co- 
partnership. 
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These defendants, on information and belief, admit ttd 
signing and sealing by the plaintiff and the testator's 
daughters, Olivia P. Atterbury, Caroline P. Stokes and 
Harriet N. Pond, and his sons in-law, William E. Dodge, 
Benjamin B. Atterbury and James Stokes, of the written 
agreement or covenant, bearing date New York, 14th 
December, 1853, set forth in the complaint, and the deliv- 
ery thereof to the said Anson G. Phel^s^ Junr. But these 173 
defendants aver that, as they are informed and believe, the 
same was made without any consideration to any of the 
parties executing the same. 

These defendants, on information and belief, admit that the 
plaintiff elected to take the provision in lieu of dower made 
for her by the will of the testator. And that under the 
power contained in the said will, she has sold certain por- 
tions of the testator's real property ; but these defendants 
have no knowledge or information sufficient to form a be- 
lief as to the particulars of the said several sales, nor as to 
whether they were proper, or were made for full and just 
prices, or were beneficial to the testator's estate and 
therefore tliese defendants controvert all and singular, the 174 
allegations of the complaint in this behalf. Tliese defend- 
ants farther say, that they have no knowledge or informa- 
tion sufficient to form a belief as to the sufficiency of tlie per- 
sonal estate, or the income thereof, to pay the legacies given 
by said will, or the debts of the testator, not primarily charge- 
able on the real estate of which the testator died seized. 
These defendants, on information and belief, admit the al- 
legations of the complaint as to the various societies, semin- 175 
aries^ institutions, associations and other legatees for 
charitable or religious purposes, in the w^ill named, and 
that numerous questions have arisen and may be made re- 
lative to the construction, validity and legal effect of many 
of the devises, bequests, trusts and powders in trust in said 
will contained, made or created, or attempted to be made 
or created, and as to the validity of the several promissory 
notes given by the said testator to his daughters, and as to 
the validity, construction and legal effect of the said instru- 
ment in writing, dated November 25th, 1S53, and that 
among other questions which have arisen are those which 176 
are specified in the complaint. 
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These defendants, on information and belief, admit the 
commencement of the action in the name of Charles N. 
Pond, one of the infant grandchildren of the testator, by 
his guardian, against the plaintiff as such executrix as 
aforesaid in the complaint mentioned ; and that receivers 
have been appointed under proceedings in the said action ; 
and that the said suit is still pending. 

These defendants, on informatiou and belief, admit that 
the i>laintiff requires and is justly entitled to the aid and 
direction of this Court, in relation to the execution of her 
duties as executrix, and for determining the various ques- 

177 tions as to the construction^ validity and effect of the said 
will and other instruments in the complaint mentioned. 

These defendants further say, that they are informed and 
advised, and they therefore claim and insist, that the said 
testator died intestate, in respect to all his real estate 
wheresoever situated, except the dwelling-house and pre- 
mises devised to his widow, the plaintiff in this action, in 
and by the second article of his will ; and that all and sin- 
gular his said real estate passed, on liis death, by descent, 
to these defendants and other his heirs at law, in the propor- 

178 tions following, that is to say : Five equal undivided sixth 
parts thereof to his son Anson G. Phelps, Junr., and his 
daui>;hter8 Melissa P. Dodge, Caroline P. Stokes, Harriet 
N. Pond and Olivia P. Atterbury, each taking one equal 
undivided sixth part, and one other equal undivided 
sixth part to these defendants and their sister Olivia 
P. James, as the representatives of their mother, the 
testator's deceased daughter, Elizabeth James. And these 
defendants are further informed and advised, and do there- 
fore claim and insist, that several of the bequests in the said 
will contained, are illegal and void ; and that, as to all the 

179 personal property of the testator attempted to be disposed 
of by such illegal and void bequests, the said testator has 
also died intestate ; and that the same belongs, under the 
Statute of Distributions of the State of Is ew York, to his 
widow, the plaintiff in this action, and to these defendants 
and their sister Olivia P. James, (as representatives of their 
said deceased mother,) and the children of the testator 
above named, as the next of kin of the said testator. 
And these defendants, as such heirs at law and next of kin 
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of the said testator^ pray that their rights as such heirs at law 180 
and next of kin, in and to all the real estate whereof he 
died seized, and in and to all the personal estate of the said 
testator, not validly and effectually disposed of by his said 
will, as well as all their rights as devisees and legatees 
under the said will, so far as the same is valid, may be es- 
tablished and duly protected and preserved by the judg- 
ment of this Honorable Court. 

Baknby, Humphrey & Butlkb, 
Attorneys for Defendants 
Danl. W. and Elizabeth £. James. 

Citt/ and Connty of New York, ss. : 181 

Daniel W. James, one of the above-named defendants, 
being duly sworn, deposes and says : That the foregoing an- 
swer is true of his own knowledge, except as to the matters 
therein stated on information and belief, and as to those 
matters he believes it to be true. 

Daniel W. James. 

Sworn to before me, this 24th day ) 
of November, 1855. J 

Fbedk. G. Buenham, 

Commr. of Deeds. 



SUPREME COURT. 



OiJViA Phelps, sole acting Executrix 
of the last Will and Testament of 
Anson G. Phelps, deceased, 

against 

Anson G. Phelps, Jun., Jasper Corn- 
ing, Treasurer of the American 
Home Missionary Society, and 
others. 

The defendant Jasper Corning, treasurer of the Amer- 132 
ican Home Missionary Society, for himself as such trea- 
surer, and for the said American Home Missionary Society, 
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for answer to so much of the plaintiff's complaint as he is 
advised it is material for him to make answer unto, says : 

That he is advised and insists that the bequest in the 
twelftli section of the will of the said testator, Anson G. 
Phelps, deceased, in the words following, to wit: '' I give 
and bequeath to my executors the sum of one hundred thou- 

183 gand dollars in trust, to pay over ten thousand dollars there- 
of in seven years alter my decease, to the person who, when 
the same is payable, shall act as treasurer of the American 
Home Missionary Society, formed in the city of New York 
in the year 1826, to be applied to the charitable uses and 
purposes of the said Society ; and in like manner to pay 
over the sum of ten thousand dollars annually thereafter for 
such charitable uses and purposes, until the whole of said 
sum is paid,'' is a good and valid bequest for the uses and 

184 purposes in said twelfth section specified. 

And this defendant, further answering, says, that he is 
advised and insists that the legacies mentioned in the fifth, 
tenth, eleventh, twelfth, thirteenth, fourteenth, fifteenth, 
sixteenth, and nineteenth sections of said will, or such of 
them as this, the said American Home Missionary Society, 
and this defendant as treasurer of the said American Home 
Missionary Society is interested in, and particularly the 
legacy mentioned in, and bequest made by the said twelfth 
section of said will, can be properly paid in anticipation of 

185 the terms ofjpayment mentioned by the testator in his will, 
with the assent of the legatees respectively, to whom such 
legacies are given, provided a proper deduction, rebate, or 
discount is made from the amount of the legacy, on account 
of such anticipated payment. And this defendant prays 
that this Court will consider and adjudge as by this defend- 
ant above answered and insisted, and that costs may be 
adjudged to this defendant 

E. W. & G. F. Chester, 

Plfl's Attys. 
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SUPREME COURT, 186 

CrrT AND County or New Tobk. 



The New York Institution for the 
Blind, impleaded with Anbon Gt. 
Phelpb, Jr., and others^ 

at suit of 

Olivia Phelps, sole acting Executrix ( 
of the last Will and Testament of \ 
Anson G. Phelps, deceased. J 

Tlie answer of the New York Institution for the Blind, 
defendants, by John P. Crosby, their attorney, shows to the 
Court : 

L They admit that Anson G. Phelps, late of the city of 
New York, did, at the time and in the manner set forth in 
the complaint of the said plaintiff, make and publish his 
last will and testament, and tliat said will is in said com- 187 
plaint truly set forth. 

n. These defendants, further answering, admit all the 
other matters of fact set fortli in said complaint. 

III. These defendants, further answering, deny the alle- 
gation contained in the fourteenth question, which in said 
complaint is propounded for the adjudication of this Court, 
which allegation avers that the legacy left in and by the jgg 
fifteenth section of said will to these defendants, is payable 
at a future period, but, on the contrary, these defendants 
aver that said legacy is valid, absolute and payable accord- 
ing to law in one year after the death of the testator, and 
they therefore claim the payment of the same, with interest 
from the thirtieth day of November, one thousand e^'ght igg 
hundred and fifty-four, together with their costs of this 
action. 

(Signed) John P. Crosby, 

Atty. for Deftfl. 
The N. Y. Inst'n for the Blind. 
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Olty and County of New York, ss. : 

Isaac Wood, of said city, being duly affirmed, saith : 

That he is the President of the New York Institution for the 

Blind ; that he has read the foregoing answer subscribed by 

190 him, and that the same is true of his own knowledge, 

except as to the matters therein stated on information and 

belief, and as those mattera he believes it to be true. 

(Signed) Isaac Wood, M.D., 

President. 
Affirmed before me, this ) 

day of August, 1855, ) 

(Signed) Danl. Seixas, 

Commr. of Deeds. 



SUPREME COURT. 



Olivia Phklps, sole acting Executrix \ 
of the last Will and Testament of J 
Anson G. Phelps, deceased, / 

Plaintiff, [ 

<^9^' S Answer of the 

Anson G. Phelps, Jr., The Trustees | Trustees, &c. 
OF the Theological Seminary of I 
Auburn, in the State of New York, \ 

and others, | 

Defendants. / 

191 The Trustees of the Theological Seminary of Auburn, in 
the State of New York, defendants in this action, answer- 
ing the complaint of the plaintiff, say, that they admit tlie 
several allegations of mattei*s of fact contained in said com- 
plaint; and claim and insist that tlie specific pecuniary 
legacy mentioned in the fourteenth section of the said will 
of Anson G. Phelps, deceased, as the same is stated in said 
complaint^ is valid, and should be paid to these defendants, 
according to tlie terms of said will. 

A. G. Bkardslet, 

Atty. for the Defts. 
The Trustees of Theo. Seminary of Auburn, N. Y., 

192 Auburn, New York. 
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At a Special Term of the Supreme Court of the 
State of New York, held at the City Hall, in 
the city of New York, on the 18th day of 
March, A. D. 1856. 

Present — ^Thomas W. Cleeke, Justice. 



Olivia Phelps, Exrx., &c., 

agst. 

Anson G. Phelps and others. 



This action coming on for trial on due notice to all par- 
ties, on motion of Marshall S. Bidwell, Esq., of counsel for 
the plaintiflF, and no one opposing the same, it is ordered, 
that it be. referred to James Maurice, Esq., one of the 
Counsellors of this Court, to take the testimony in behalf of 
the respective parties to this action without further notice, 
and to report ttie same to this Court without dday^ and that 193 
this cause stand reserved on the calendar for trial at this 
present Term, and until such report be made. 

(A copy.) 

BicHABD B. Connolly, 

Clerk. 



SUPREME COURT, 
Crrr and County op New Yobk. 



OtiviA Phelps, Executrix, &c., ) ^^^^^ ^^ ^^^^^^^ 

against \ under foregoing 

Anson G. Phelps and others. 1 order. 



To the Justices of the Supreme Court : 

In pursuance of on order of this Honorable Court, made 
in the above entitled action, bearing date the eighteenth 
day of March, A. D. 1866, by which it was referred to me^ 
8 
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the subscriber, to take the testimony in behalf of the re- 
spective parties to this action, without furtlier notice, and 
to report the same to this Court without delay : 
I, Ja^ies Maurice, Keferee as aforesaid, respectfully re- 
194 port: That I have ieen attended on the reference under the 
above recited order by the attorney for the plaintiff, and 
by the respective attorneys for the adult defendants, and 
by the guardians ad litem for the infant defendants, who 
are named in the proofs hereunto annexed. 

I do further certify and report, that I have taken the 
testimony in this action agreeably to the said order, and 
that, in obedience to such order, the testimony so taken is 
hereunto annexed, to which I respectfully refer as a part of 
this my report. 
All which is respectfully submitted. 
196 Dated New Forky April 7th, 1856. 

James Maurice, 

Beferee. 



SUPREME COUET, 
City and County op New York. 



Oltvia Phelps, Executrix, &c., 

against 
Anson G. Phelps and others. 



Proofs taken before the undersigned Referee, at my oflSce, 
No. 67 Wall street,' in the city of New York, under and 
in pursuance of an order of this Court, made in this ac- 
tion, and bearing date on the eighteenth day of March, 
1856. 

James Maurice, 

Referee. 

1866> March 20.— Attended by Mr. Thayer, for plaintiff, 

and by Mr. Owen, for the defendants Charles F. Pond and 

196 Harriet N. his loife ; also, by Mr. Vose, guardian ad liUm 
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for their infant children ; also, by Mr. Wright, for the de» 
fendants Benjamin B. Atterbury and Olivia P. his wife; 
also, by Charles Edwards, guardian ad lite^n for the infant 
defendants Atterbury ; also, by Mr. Butler, for the defend- 
ants Daniel W. James and Elizabeth E. James, and for the 
guardian of the infant defendant Olivia P. James ; also, by 
Mr. Lord, for the defendants Mr. Dodge and his wife, and 
Mr. Stokes and his wife ; also, by Mr. D. D. Lord, guar- 
dian ad litem for the infant defendants Dodge, and for the 
infant defendants Stokes. 197 

The plaintitiV counsel offers in evidence the last will and 
testament of Anson G. Phelps, bearing date the twenty- 
foarth day of March, A. D. 1852, and the same is marked 
by the referee Exhibit A. 

Also, the certificate of the Surrogate of the county of 
New York, of the due proof of the said last will and testa- 
ment, as and for the last will and testament of the real and 
personal estate of the said Anson G. Phelps, deceased, 
which certificate is dated the 16th day of December, 1853, 
and the same is marked hy the referee Exhibit B. jgg 

Also, the letters testamentary to Olivia Phelps, granted 
by the Surrogate of the county of New York, bearing date 
the fourth day of January, 1854, and the same are marked 
by the referee Exhibit C. 

And it is agreed that copies of all documents produced, 
certified by the referee, shall be substituted for the origin- 
als, and such originals shall be returned to the party to be 
produced at the trial if required. 

Adjourned by consent to March 21st, 1856, at 1 o'clock 
P.M. 

1856, March Qlst. — Attended by counsel as before, for 
plaintiff and defendants respectively. 

Tilly AUen^ a witness called and examined on the pait 199 
of the plaintiff, being duly aflSrmed, says: I am charged 
with the liquidation of the affairs of the estate of Anson G. 
Phelps, deceased ; I was Mr. Phelps' agent in his lifetime, 
and for several years prior to his death, and I have been 
agent for his executrix since his death ; Mr. Phelps died 
on the 30th day of November, 1853 ; he resided in the city 
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1 
■• r 

of New York at the time of his death, and had resided 
there for many years — at least thirty before his death ; he 

203 left liim surviving his widow Olivia, the plaintiff in this 
action, and the following children, viz. : Anson G. Phelps, 
junior, Melissa P. the wife of William E. Dodge; Caroline 
P. tlie wife of James Stokes; Harriet !N". the wife of 
Charles F. Pond ; and Olivia P. the wife of Benjamin B. 
Atterbury ; and the following grandchildren, viz. : Daniel 
"W". James, Elizabeth E. James, and Olivia P. James, 
children of his deceased daughter Elizabeth James, his only 

201 heirs-at-law. I was informed during the lifetime of Mr. 
Phelps of the decease of his daughter Mrs. James, and that 
the children I have named were left by her, and that she 
left no other children surviving her. 

The said Anson Q. Phelps also left surviving him other 
grandchildren, viz. : William E. Dodge, Jr., Anson G. P. 
Dodge, David S. Dodge, Norman W. Dodge, Charles C. 
Dodge, George E. Dodge, and Arthur M. Dodge, children 
of his daughter Melissa P. Dodge and of her husband the 

203 said AVilliam E. Dodge ; also Anson G. P. Stokes, Eliza- 
beth J. Stokes, James E. Stokes, Thomas Stokes, Olivia 
E. Stokes, Dora L. Stokes and William E. D. Siokes, 
children of his daughter Caroline P. Stokes and of her 
husband the said James Stokes; also Olivia P. Atterbury 
and Boudinot C. Atterbury, children of his daughter Olivia 
P. Atterbury and of her husband the said Benjamin B. 
Atterbury ; also Charles M. Pond, Clara F. Pond and 
Edward A. Pond, children of his daughter Harriet N. 

2QQ Pond and of her husband the said Charles F. Pond. And 
since the death of the said Anson G. Phelps, I am informed 
and believe two other grandchildren have been born, to 
wit : Anson G. P. Atterbury, a child of his said daughter 
Olivia P. Atterbury and of her husband the said Benja- 
min B. Atterbury, and Carolina Stokes, a child of his said 
daughter Caroline P. and of her husband the said James 
Stokes. I am well acquainted with the family, and my 
information relative to the grandchildren of Mr. Phelps, 

204 ^^ derived by me from members of the family, and I 
believe the same is correct. All the children and grand- 
children of Mr. Phelps, whom I have named, and the 
husbands respectively of his daughters, are still living, no 
death having taken place in the family, to my knowledge, 
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BiBce his death ; all the grandchildren of the said Anson 
G. Phelps, except the said Daniel W. James, Elizabeth 
E. James, William E. Dodge, Jr., and Anson Q. P. Dodge, 
are minors under the age of twenty-one years. All the 
grandchildren reside in the citt/ of New York, except the ^^^ 
two daughters of Mrs. James, deceased, who reside in 
Liverpool, in England, and the children of testator's daugh- 
ter, Harriet N. Pond, who reside with their parents at 
Hartford, in Connecticut. 

Mr. Phelps, the testator, at the time of making his will, 
in March, 1^52, and at the time of his death, was seized 
and pr8S3ssed of a large real and personal estate ; the 
greater part of his estate was in the city of New York, but 
he had considerable real estate in the States of Connecticut, 206 
Pennsylvania, and Indiana, and I am informed and believe, 
a small amount in Missouri ; more than half of all his 
estate was in the city and State of New York ; I know of 
there being some mortgages on his real estate in tha State 
of New York, and also on his real estate in Connecticut ; 
generally these mortgages had been given by Mr. Phelps 
himself, and his bond accompanied the mortgage ; there 
were mortgages on real estate purchased by him at the time 
of his purchase, the payment of which mortgages he had 
assumed ; these mortgages were on real estate both in New 207 
York and Connecticut. 

Mr. Phelps, at the time of his death, was a partner in 
the firm of Phelps, Dodge & Co., which firm consisted of 
himself, his son Anson G. Phelps, Jr., and his sons in-law, 
William E. Dodge, Daniel James, and James Stokes* 

I have seen Mr. Phelps write, and know his handwriting; 
the paper now produced and shown to me, marked Exhibit 
D, is all in the handwriting of the testator^ Anson G. 
Phelps. 

TlLLt AtLEN. 

Subscribed and affirmed, this 21st day ) 
of March, 1856, before me, ) 

James Maurice, 

Eeferee. 

The plaintiff's counsel offers in evidence the instrument 203 
in writing, dated 14th December, 1853, mentioned at folio 
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62 in the complaint, and acknowledged or proved, bo as to 
entitle the same to be read in evidence before Wm. Henry 
Amonx, a commissioner of deeds, and the same is marked 
by the referee Exhibit E. 

The plaintiff's counsel offers in evidence the instrument 
of election mentioned at folio 54 of the complaint executed 
by Olivia Phelps, widow and executrix of Anson G. 
Phelps, deceased, proved so as to entitle the same to be 

209 read in evidence before Wm. Henry Arnoux, a Commis- 
sioner of Deeds, and the same is marked by the referee 
Exhibit F. 

Adjourned, by consent, to March 24, 1866, at 3^ oclock 
P.M. 

1856, March 24. — Attended by counsel as before for 
plaintiff and defendants respectively. 

Almon Menoiriy a witness, called and examined on the 
part of the plaintiff, being duly sworn, says : 

I am the Financial Agent of the American Board of 
Commissioners for Foreign Missions ; the Society is incor- 

210 porated ; the act was passed by the Legislature of the State 

of Massachusetts, June 20, 1812; the corporate name is 

A^merican Board of Commissioners for Foreign Missions ; 

the corporation is still in existence and is perpetual. 

A. Meewin, Agt. 
Subscribed and sworn, this 24th day ) 
of March, 1856, before me, J 

James Mattbice, 

Eeferee. 

The plaintiff ^s counsel here refers to certain acts of the 
Legislature of the people of the State of New York, and it 
is agreed that the same shall be considered in evidence — 
2H that is to say < The act incorporating " The Union Theolo- 
gical Seminary, in the city of New York," passed March 
27, 1839. Laws of 1839, page 83. 

Also, the act incorporating " The Trustees of the Theolo- 
gical Seminary of Auburn, in the State of New York,'* 
passed April 14, 1820. Laws of lb20, page 197. 
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Also, the act incorporating " The New York Institution 
for the Blind," passed April 21, 1831. Laws of 1831, page 
256. 

Also, the act incorporating "The Association for the 
Benefit of Colored Orphans, in the city of New York," 
passed April 16, 1838. Laws of 1838, page 212. 

Also, the act incorporating "The American Bible Socie- 212 
ty," passed March 25, 1841. Laws of 1841, page 41. 

Also, the act incorporating " The Society for the Relief 
of Half Orphan and Destitute Children in the city of New 
York," passed April 27, 1837. Laws of 1837, page 287. 

NaihanieL HaydeUy a witness called and examined on 
the part of the plaintiff, being duly sworn, says: I am the 
treasurer of the New York State Colonization Society, and 
have been for some eight or ten years ; this Society is incor- 
porated ; it was incorporated by the Legislature of the Staie 213 
of New York, in the year 1855 ; I do not recollect the 
month or time more particularly ; there is no other Society 

of that name. 

Nathl. Hatden. 
Subscribed and sworn, this 24th day ) 
of March, 1856, before me, ) 

I James Maurice, 

Eeferee. 

Sarriet If. Pondy one of the defendants, called and ex- 
amined as a witness on the part of the plaintiff, being duly 
sworn, says : 

I am a daughter of the late Anson G. Phelps. 

Being shown the paper writing referred to in folio 41 of 
the complaint, and asked if she saw it executed, says : I did, 214 
sir. (Marked by the Referee Exliibit G.) Mr. Phelps signed 
it on the day it is dated, in his own room in his own house; 
he died on the last day of November, and this paper was 
signed by him five days before ; Mrs. Phelps also sub- 
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Bcribed her name as a witness, in my presence ; I subscribed 
my name as a witness ; Mr. Phelps remarked, at the time 
of the execntion of this paper by him, that it had been the 
great object of his life to work and to save, that he might 

215 have something to give for the advancement of the cause 
of Christ in the world ; he added that he considered it one 
of the greatest mercies of his life that God had given his 
son a heart to do the same ; he went on to say something to 
the effect that as God had given his son a heart to do good, 
this trust was perfectly safe in his keeping ; I could not re- 
collect the words distinctly .of this last sentence, but I do 
recollect perfectly the other words, having repeated them 
frequently ; I put my name as a witness at his request, and 
in his presence ; I do not remember that he said why he 

216 wanted me to witness it; he asked me to put my name 
there ; I do not remember that he gave any reason for it ; 
he read the paper, and I read it out loud to him at his re- 
quest. 

H. N. Pond. 

Subscribed and sworn, this 24th day ) 
of March, 1856, before me, " J 

James Maubtok, 

Referee. 

Being cross-examined by Mr. Owen, the witness says : 

This paper is in my handwriting ; my father commenced 
writing, but it was diflScult for him to hold the pen, and I 
wrote at his request ; he dictated every word ; after the 

217 paper was signed, he requested my mother to take it and 
keep it in a safe place, which she did until she gave it to 
my brother ; it was given to my brother the next morning ; 
I was present at the time ; he did not call this paper by 
any name at the time he signed it; he did not speak of his 
will at this time — not a word ; it was not mentioned at the 
time he signed the paper, or at the time he dictated it to 
me ; he did not state at the time he signed this paper, that 
it was his will, or a codicil to his will, or anything to that 

218 ^ff^<i^) I undei-stood it was purely a gift to his son ; at the 
time the Exhibit G was signed by Mr. Phelps, it was 
subscribed by myself and Mrs. Phelps, and there was no 
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Other writing on the paper below our signatures ; I think 
the expression used by Mr. Piielps was to keep the paper 
in a safe place until you gave it to Anson ; it was certainly 
directed by him to be given to Anson ; there were no otiier 
persons present at the time this paper was written and 
signed, except Mr. Phelps and myself and Mrs. Phelps ; 
when I first wrote this paper, I thought it would be copied 219 
by me, and by mistake the amount was left out, but it was 
filled in by his direction before the paper was signed ; he 
read it over before he signed it, and I read it to him twice ; 
be was remarkably well on that day, better than ho had 
been for some weeks, and he knew he was gradually ap- 
proaching his end, but I do not think he supposed that it 
was as near as it proved ; I recollect he said, " I have 
long intended to do something of this kind." 

My mother remarked to him : " Suppose there should not 
be enough of your property to carry out all your wishes, 220 
then what shall be done ?" He answered : " Tliis must be 
paid, if nothing else." 

H. N. PoxD. 

Subscribed and sworn, this ) 
24th day of March, 1856, V 
before me, ) 

Jameb Maurice, 

Keferee. 

The said Tilly AUeuy being recalled and further ex- 
amined by the counsel for the plaintifi^, says : I have the 
inventory of the personal property of Anson G. Phelps, 
deceased ; the aggregate is $9^*9,^67 19 ; I know that cer- 
tain portions of the real estate of the testator have been 
sold by the executrix, but I cannot state the particulars. 221 

Tilly Alf^en. 

Subscribed and affirmed, this 
24th day of March, 185tJ, 
before me, 

James Maurice, 

Eeferee. 
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Being cross-examined by Mr. Owen, the witness says : 
I continue to act as agent of the estate of Mr. Phelps ; the 
amount of the inventory above mentioned does not include 
the sura of $1,947 00 of doubtful demands. 

At the time of Mr. Phelps' death, he was indebted on 

222 bonds and mortgages, all executed by himself, (with one 
or two inconsiderable exceptions,) to the amount of $254:,- 
098 00, as appeared by his books. 

The amount of bills payable, owing by Mr. Phelps in- 
dividually, exclusive of the notes to his children, amounted, 
at the time of his death, to $40,897 52, as appeared by his 
books. 

The improved property belonging (o Mr. Phelps, at the 
time of his death, consisted of forty-four lots, amounting in 
value to about $236,400, and the vacant or unimproved 

223 lots were three hundred and thirty in number, worth about 
$432,250. All this property is situated in the city of Xew 
York, and the homestead devised by him to his widow is 
not included. The real estate in Connecticut was of the 
estimated value of $190,000 ; the real estate in Pennsylva- 
nia was estimated at $200,000, and in the State of Indiana 
$10,000, and in Missouri $1,000. 

The annual rental of the city of K"ew York property, at 
the time of Mr. Phelps' decease, netted about ^24,500 00, 
without reference to taxes, but including the expenses of 

224 collection ; the 7*e7its in Connecticut were about $9,500 a 
year. 

Tilly Allen. 

Subscribed and affirmed, this 
241 h day of March, 1856, 
before me, 

James Maurice, 

Referee. 

The plaintiff's counsel calls on the counsel for the de- 
fendants Anson G. Phelps and othera, who are members of 
the firm of Phelps, Dodge & Co., to produce the bill of 
sale of the testator's interest in the partnership mentioned 
at folio 4G in the complaint, and Mr. Lord, in behalf of said 
defendants, offers the same in evidence, duly acknowledged 
226 and certified by a commissioner of deeds^ so as to entitle 



67 

the same to be read in evidence, and the same is marked 
by the referee Exhibit H. 

It is agreed, that all questions impeaching or complaining 
of the said sale, or touching the sufficiency of tlie consider- 
ation or mode of payment, are reserved without prejudice. 

Adjourned by consent to March 27, 1856, at 4 o'clock 
P.M. 

1856, March 27. — Attended by counsel as before. 

WiUtam G. JSuIl, a witness called and examined on the 
part of the plaintiff, being duly sworn, says : I am one of 
the trustees of the corporation known as the Society for the 
Relief of J2aZf-0rphan and Destitute Children in the city 22ff 
of New York ; the society was established on the 16th De- 
cember, 1835, but was not incorporated until a latter period ; 
it is usually called the Half-Orphan Asylum, and sometimes 
the IlaltOrphan Asylum in Sixth avenue, and sometimes 
the Protestant Half- Orphan Asylum ; the institution is 
situated in the Sixth avenue, between Tenth and Eleventh 
streets, in the city of New York, and the children belong- 
ing to it attend the Mercer street church ; two instalments 
of the legacy given by Mr. Phelps to this institution have 227 
been paid, amounting to $100 each. Wm. G. Bull. 

Subscribed and sworn, this 27th ) 
day of March, 1856, before me, J 

James Maurice, Eeferee. 

Milton Badger^ a witness called and examined on the 
part of the plaintiff, being duly sworn, says : I am one of 
the corresponding secretaries of the American Home Mis- 
sionary Society ; this society is located in the city of New 
York, so far as the management, direction, and control of 
its operations are concerned, but its operations^extend over 
the whole United States ; the scociety is not incorporated ; 228 
it was organized in the city of New York in the year 1826 ; 
at the time of the death of Mr. Phelps, Jasper Corning was 
the treasurer of the society ; he is not such treasurer now. 

Milton Badgee. 

Subscribed and sworn, this 27th ) 
day of March, 1856, before me, ) 

James Maubice, Before e. 
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Edward H. Owen^ a witness called and examined on the 
part of the plaintiff, beinof duly sworn, says: An action 

229 was commenced by Charles M. Pond, an infant^ who is 
one of the defendants in this action, by his guardian. John 
G. Vose, against Olivia Phelps, the plaintiff in this action, 
and others; I was one of the attorneys for the plaintiff in 
this action; the object of the action was to restrain the 
executrix from executing the power in trust to sell the real 
estate of the testator, and to recover the plaintiff's distribu- 
tive share or proportion of the rents and profits of the real 
estate of the testator, on the ground that such rents and 
profits were not immediately disposed of by the will, and 

230 that they belonged to, and should be distributed at once. 
• among the children and grandchildren of the testator under 

the twentieth clause of his will ; an injunction was obtained 
and a receiver of such rents and profits was appointed in 
that action ; the suit is still pending, and the receivership 
still exists ; this is the action referred to at folio 81 of the 
complaint in this action, and the allegations of such com- 
plaint in relation to the complaint in the said action of 
Charles M. Pond, by his guardian, are substantially true ; 

231 I received y*ra77i Mrs. Harriet N. Pond, for collection, the 
note made by Anson G. Phelps, deceased, dated New York, 
Ist October, 1845, for fifteen hundred dollars, payable five 
years after date, for value received, to the said Harriet N. 
Pond, with interest of one hundred dollars annually, on the 
first day of January, which note I believe to be the note 
referred to at folio 38 of the complaint ; the interest on this 
note, I believe, has been paid up to 1st of October, 1833. 

E. H. Owen, 
Subscribed and sworn, this 27th ) 
day of March, 1856, before me, J 

Jambs Maurice, Referee. 

232 Being cross-examined by Mr. Edwards, he says : I made 
the infant children of Mrs. Atterbury parties to the action 
commenced by Charles M. Pond, and also all the other 
grandchildren and children of Anson G. Phelps, deceased. 

E. II. Owen, 
Subscribed and sworn, this 27th 1 
day of March, 1856, before me, j 

James Mauhioe, Eeferee. 
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Adjoarned by consent to March 31, 1S56, at 2 o'clock 
P.M. 

185C, March 31. — Attended by counsel as before. 

Jienjamin B. Atterbury^ one of the defendants, called 
and examiue<l as a witness on the part of the ])Iaintiff, being 233 
duly sworn, says : I reside in the city of New York ; I 
knew Anson G. Phelps, late of the ciiy of New York, de- 
ceased ; I have seen him write, and am acquainted with 
his handwriting; the whole of the instrument now shown 
to me is the handwriting of Mr. Phelps. 

The plaintiff's counsel reads the same in evidence, being 
one of the notes made by the deceased, and mentioned at 
folio 38 of the complaint, dated 1st October, 1815, for fif- 
teen hundred dollars^ payable five years after date, for value 234 
received, to Caroline Stokes, with one hundred dollars in- 
terest annually on the first day of January. 

I believe the interest on this note has been paid the same 

as on the others. 

B. B. ArrERBURY. 
Subscribed and sworn this 2d day ) 
of April, 1856, before me, ) 

Jamks Maurice, 

Eeferee. 

Adjourned by consent, to April 2d, 1856, at 12 M., at- 
tended by counsel as before. . 

1S56, April 2. — Attended by counsel as before. 

Anson G. Phelps^ one of the defendants, called and ex- 235 
amined as a witness on the part of the infant defendants. 
Pond, being duly sworn, says : I am the subscribing wit- 
ness to Exhibit E ; this paper was executed in the city of 
Xew York, at or about the time of its date, in December, 
1853 ; this paper is all in my handwriting ; it was copied 
by me from an original draft made by Mr. Holden ; it was 
not signed by all the parties at the same time ; Mr. Pond 
was not present at the time Mrs. Pond signed ; I don't 
know that I can state the circumstances attending the pre- 
paration of this j?ap^ further than that it was thought de- 266 
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sirable to have such a paper to relieve the execatrix from 
responsibility ; no money or other consideration that I ana 
aware of was paid to tlie parties signing Exhibit E ; Mrs. 
Pond subsequently called on me and stated that she 
was willing, so far as she was concerned, to have her name 
continue on this instrument, but that her husband desired 
her to have it taken off, if I would consent to it ; when she 
called it was some months after the execution of the paper, 

237 and I should think from four to six months ; she said that 
her husband desired it to be taken off, and therefore she re- 
quested me to take it off; tiie note mentioned in Exhibit 
E has been paid to me by the executrix, and I have sur- 
rendered the note to lier ; the payment was made by five 
notes of Phelps, Dodge & Co., given to the executrix on 
the sale made by her of testator's interest in that firm, and 
which notes were held by her as executrix, and had an 

238 average of five years to run ; the note was paid by the ex- 
ecutrix to me sometime in the month of February, 1854 ; 
if the executrix has paid any legacies to any society, it has 
been small legacies, and none of any amount to any society 
have been paid by her ; I have not qualified as an execu- 
tor under the will, nor have I renounced ; Mr. Dodge has 
not qijialified or renounced. 

Anson G. Phelps. 

Subscribed and sworn this 2d day ) 
of April, 1866, before me, J 

James iJ^AUEiCE, 

Eeferee. 

Being cross-examined by the counsel for plaintiff, he 

239 says : I have taken means to ascertain who were the dea- 
cons of the Congregational Church in Simsbury, Connecti- 
cut, in the district of Hop Meadow, at the time of the tes- 
tator's decease, and have ascertained that Jury Wilcox and 
Alonzo Case were such deacons at that time. 

Anson G. Phelps. 

Subscribed and sworn this 2d day ) 
of April, 185(), before me, ) 

Ja^ies Maurice, 

Eeferee. 
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John Waisony a] witness called and examined on behalf 
of the infant defendant, Anson G. P, Atterbnry, being 
duly sworn, says : I am a practising physician, residing in '^^ 
the city of New York ; I have been in practice since the 
spring of 1832 ; I am acquainted with the defendants, 
Benjamin B. Atterbury and Olivia P. his wife; Mrs. At- 
terbury is a daughter of the late Anson G. Phelps, deceas- 
ed ; she intermarried with Benjamin B. Atterbery ; I have 
attended on Mrs. Atterbury professionallj', at all her con- 
finements in this city ; the last child was born on the 18th 
day of June, 1854,a boy, and I understand he has received 
the name of Anson G. P. ; the child was a fully de- 241 
veloped child at its birth, and is still living and healthy ; I 
believe the child was one that had gone the full term and 
from the marks and appearance of the child, I should think 
it was in esse on and previous to the thirtieth of Novem- 
ber, 1853. 

Jno. Watson, M. D. 

Subscribed and sworn this 20th day ) 
of March, 1856, before me, J 

James Maurice, 

Keferee. 

All which is respectfully submitted. 
Dated New York, April 7, 1856. 

James Maurice, 

Heferee. 242 



Exhibit A. 

In the name of God, Amen : I, Anson G. Phelps, of the 
city of New York, mercliant, being of sound and disposing 
mind and memory, but .mindful of the uncertainty of. life, 
and the certainty of the speedy separation of my immortal 
soul from this mortal body to which my Maker has so mys- 
teriously united it, and desirous of setting my worldly af- 
fairs in order before I am called upon to give an account of 
my stewardship, do hereby make and ])ublish this my last 
will and testament, in manner and form following, that is to 
say: 



I 



Y2 

243 First and principally, I commit my immortal spirit into 
the hands of Him who gave it, and who hath preserved it 
all my life long, and whose mercies to me I cannot number, 
deeply sensible of my utter unworthiness to appear before 
him in my own name, and pleading bis acceptance of the 
offering, in the name and for the sake of a glorified Re- 
deemer ; and as to any woridly estate wherewith it hath 
pleased God to entrust me, I dispose of the same as herein- 
after set forth. 

First — I hereby nominate, constitute, and appoint my 

244 beloved wife Olivia, my son-in-law William E. Dodge^ and 
my son Anson 6. Phelps, the executrix and executors of 
this my last will and testament ; and I do hereby fully au- 
thorize and empower them, or such one or more of them 
as may prove this my will, and the survivors and survivor 
of them, to sell and convert into money all my estate, real 
and personal, whatsoever and wheresoever, (except my 
present homestead and lands hereinafter devised to my 
wife,) and either at public or private sale, and upon such 
terms as they may think most conducive to the interests of 
my estate ; and to make, execute and deliver, good and 

*^^ sufficient deeds and conveyances therefor to the purchasers 
thereof. 

And in case my son in-law William E. Dodge, and my 
son Anson G. Phelps, shall both die before my estate shall 
be finally settled, then from and immediately after the 
death of the survivor of them, I do then appoint my two 
grandsons Daniel W. James and William E. Dodge, junior, 
executors of this my last will and testament, with the like 
power and authority, in all respects, as herein above men- 
tioned and given to my other executors. 

246 Second, — I give and devise to my heloved wife, the dwell- 
ing-house where we now reside, at the corner of the First 
avenue and Thirtieth street* in the city of Kew York, to- 
gether with the lots of land connected with it on which it 
stands, on the west side of the First avenue, bounded east- 
erly in front by said avenue, southerly by Tiiirtieth street, 
and northerly by Thirty*first street, and extending back 
westerly on Thirty-first street, to James Stokes' line, and 
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extending on Thirtieth street, westerly to the brick stable, 
and including the stable and the ground on which it stands, 
to have and to hold the same to my said wife, her heirs 247 
and assigns, absolutely and forever. 

Third. — I give and bequeath unto my beloved wife all 
my household goods, furniturej plate, books, and family 
stores, and also all my horses, carriages, harnesses, and 
other effects pertaining to my house and stables, absolutely 
and forever. 

Fourth. — ^I give and bequeath to my beloved wife the 
sum of five thousand dollars annually during her natural 
life, and direct my expcutors to invest, as a separate fund, 
in such securities as they may judge most expedient, a sum 
Bufiicient to yield that amount annually, to be paid to her 248 
in semi-annual or quarterly payments, as may be most con- 
venient. The provision herein made for my said wife is 
intended, and is so given to her, in lieu of all dower and 
thirds out of my estate. 

Fifth. — I give and bequeath to my niece Lois Howell, 
widow of the Rev. Mr. Howell, one thousand doUare, to be 
paid in ten annual instalments of one hundred dollars each. 

,' Sixth. — I give and bequeath unto Eliza Phelps, wife of 
my nephew Peter Phelps, of Derby, the sum of one thou- 
sand dollars. 

Seventh. — I give and bequeath to each of my grandchild- 249 
ren, living at the time of my death, ten thousand dollars, 
to be paid to them respectively, as they shall severally at- 
tain the age of twenty-one years. 

Fighth. — I also give and bequeath to each of my grand, 
children, living at my decease, the sum of five thousand 
dollars, to be paid to them as they severally attain the age 
of twenty-one years. 

This latter bequest I direct to be accompanied by my ex- 
ecutors with this injunction, that each of my said grand- 
children shall consider the said bequest as a soared deposit, 260 
10 
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committed to their trust to be invested by each grandchild^ 
and the income to be derived therefrom to be devoted to 
the spread of the gospel, and to promote the Eedeemer'a 
kingdom on earth, hoping and trusting that the Qod of 
Heaven will give to each of tbem that wisdom which is 
from above, and incline them to be faithful stewards, and 
transmit the same amount unimpaired to their descendants, 
to be sacredly devoted for the same objects. I know that 
this bequest is absolute, and places the amount so given 

251 beyond my control ; but my earnest hope is, that my wish 
may be regarded, as I leave it as an obligation binding 
simply upon their integrity and honor. 

Ninth, — ^I give and bequeath unto each of my children, 
who shall be living at the end of ten years after my de- 
cease, the sum of one hundred thousand dollai*s, provided 
my son Anson G., or my son-in-law "William E. Dodge, 
shall either of them then be living ; but in case they both 
shall die before that time, then I give one hundred thou- 
sand dollars to each of my children, who shall be living at 

252 the decease of the survivor of them. 

Tenth, — 'I give and bequeath to the " American Bible 
Society," formed in the city of New York in the year 1816, 
the sum of one hundred thousand dollars, to be applied to 
the charitable uses and purposes of the said Society, and to 
be paid to the said Society in ten annual instalments of ten 
thousand dollars each, — the fii-st payment to be made in 
three years after my decease, and the like sum of ten thou- 
sand dollars annually thereafter, until the whole of said 
sum is paid. 

Q^o Eicccnth. — I give and bequeath to the " American Board 
of Cuniini-siouers for Foreign Missions," located in Boston, 
the sum of one hundred thousand dollars, to be applied to 
the charitable uses and purposes of said Board, and to be 
paid in ten annual instalments of ten thousand dollars each ; 
the firet payment to be made in five years after my decease, 
and the like sum of ten thousand dollars annually there- 
after until the whole sum is paid. 
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Twelfth. — I give and beqneath to my executors the sum 
of one hundred thousand dollars in trust, to pay over ten 
thousand dollars thereof, in seven years after my decease, 254 
to the person who, when the same is payable, shall act as 
Treasurer of the "American Home Missionary Society," 
formed in the city of New York in the year 1826, to be 
applied to the charitable uses and purposes of the said So- 
ciety, and in like manner to pay over the sum of ten thou- 
sand dollars annually thereafter, for such charitable uses 
and purposes, until the whole of the said sum is paid. 

Thirteenth, — I give and bequeath unto the " Union The- 
ological Seminary," located in the city of Xew York, the 
sum of five thousand dollars, to be paid over to the said 
seminary in ten annual instalments of five hundred dollars 255 
each. 

Fourteenth. — I give and bequeath to the " Theological 
Seminary," located in Auburn, in the county of Cayuga 
and State of 2s ew York, the sum of three thousand dollar 
to be paid over to the said seminary in three annual instal- 
ments of one thousand dollars each. 

Fifteenth. — 1 give and bequeath to the " New York In- 
stitution for the Blind" the sum of five thousand dollars, 
and it is my wish that the same, as far as practicable, may 
b3 applied to the use and benefit of poor pupils not other- 256 
wise provided for. 

Sixteenth. — ^I give and bequeath to the " Half Orphan 
Asylum," located in the Sixth avenue of the city of New 
York, the children of which attend the Mercer Street 
Church, the sum of one thousand dollars, to be paid by an- 
nual instalments of one hundred dollars each, until the 
whole of said sum is paid. And I give the like sum, pay- 
able at the same times and in the same manner, to the 
" Colored Orphan Asylum," located on the Fifth avenue, 
near the lower Croton Reservoir, of which last-named 
asylum my daughter Caroline is one of the managers. 

Seventeenth, — It has heen contemplated by the friends of 257 
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African Colonization, to erect and found a college in Libe- 
ria, Africa, and it is understood that some incipient steps 
have been taken for that purpose by its friends in Boston, 
Massachusetts. Now, in case the enterprise, which I con- 
sider an important one, shall proceed, and one hundred 
thousand dollars shall be raised for that purpose in this 
country, then and in such case I give to my executors the 
sum of fifty thousand dollars, to be applied by them in such 
258 ^ay as shall in ^A^ir judgment best effect the object ; and I 
wish my executors especially to have in view the establish- 
ment of a theological department in said college, to be 
under the supervision of the Union Theological Seminary 
in the city of New York* 

Eighteenth. — ^I give and bequeath unto my executors the 
sum of one thousand dollars, in trust, to pay over the same 
to the persons who, at my decease, shall be the deacons of 
the Congregational Church of my native place, in Simsbury, 
269 Connecticut, in the district of Hop Meadow, of which the 
Eev. Mr. McLain was pastor for many years ; and my de- 
sire is to have the same invested, if it can be legally done, 
by the deacons of said church, for the time being, for the 
benefit of the poor of the town, and the interest only ap- 
plied to their use ; but if there be legal diflBculties in the 
way of attaining this object, then I direct the same to be 
paid over to the said deacons, and applied by them, in their 
own discretion, for the benefit of the poor of said town, ac* 
cording to law. 

Nineteenth, — ^I give and bequeath to my executors the 
260 sum oi Jive thousand dollars, in trust to pay over five hun- 
dred dollars thereof in one year after my decease, to the 
person who, when the same is payable, shall act as trea- 
surer of the New York State Colonization Society, to be 
applied to the charitable uses and purposes of said society, 
and in like manner to pay over the sum of five hun- 
dred dollars annually thereafter, until the whole sum is 
paid. 

Twentieth, — After paying and satisfying, or providing for 
the payment, of all legacies and bequests hereroinabove 
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mentioDed, in full, then as to all tho rest, residue and re- 
mainder of my estate, whatsoever and wheresoever the 

261 
same may be, I give, devise and bequeath the same to my 

children and grandchildren, as follows : I order and direct 

the same to be divided into as many shares as I shall have 

children and grandchildren living at the end of ten years 

after my decease, provided that my son Anson G. Phelps, 

or my son-in law William E. Dodge, shall either of them 

be living at that time. But if, before the expiration of ten 

years from my death, my son Anson G. Phelps and my 

son-in-law William E. Dodge shall both happen to die, then 

at the decease of the survivor of theniy I order and direct ^62 

my said residuaiy estate to be divided into as many shares 

as I shall have children and grandchildren living at the 

time of the decease of such survivor, it being my intention 

that each child and grandchild shall be placed upon an 

equal footing, as to the said residue, and each child and 

grandchild receive one equal share of my residuary estate, 

upon such division as aforesaid, as soon thereafter as can 

conveniently be done. 

Twenty-Jlrst — In case my dear wife shall die before a 263 
division of my residuary estate takes place, as provided for 
in the last preceding clause of this my will, then and in 
such case, the fund reserved by my executors to secure her 
annuity of five thousand dollars, will fall into the bulk of 
my estate, and form a part of such residue ; but in case 
the life of my dear wife shall be spared beyond that period, 
then it is my will that the fund or principal sums invested 
to secure such annuity, shall, at her decease, be divided 264 
into as many shares as I shall have children and grand- 
children living at her decease, and that each then living 
child and granchild of mine, in respect to said fund, shall 
stand upon an equal footing, and each one receive one 
equal share thereof. 

JLastly. — I do hereby fully authorize and empower my 
executors to compromise, compound, adjust, and settle all 
claims and demands due to me, or to become due to me, 
and all difficulties and differences that may arise relating 
to my estate. 
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265 In witness whereof, I have hereunto set my hand and seal, 
this twenty-fourth day of March, in the year of Lord 
one thousand eight hundred and fifty-two, hereby revoking 
all other wills by me at any time heretofore made. 

Anson G. Phelps, [seal.] 

Signed, sealed, published, acknowledged, and declared 
by the above-named testator, as and for his last will and 
testament, in our presence, who, at his request and in his 
presence, and in presence of each other, have hereto set our 
names as witnesses : 

Jabez H. Lyon, 55 Monroe street. 

Michael Greeley, 24th street. 

Horace Holden, 13Y 12th street. 

The words " as a separate fund" on the 3d page inter- 

266 lined, and then the above will be republished and acknow- 
ledged in our presence, and in the presence of the testator, 
the 26th day of March, 1852. 

Horace Holden, 137 1 2th street. 
Francis S. Sturges, 52 Ludlow street. 
Michael Greeley, 2tl:th street. 

I, James Maurice, referee, do hereby certify, that I have 
compared the foregoing with the original exhibit produced 
in evidence before me, and marked Exhibit A, and that 
the same is a correct transcript therefrom, and the whole 
of such original. 

Dated New York, April Yth, 1856. 

James Maurice, 

B«feree. 



Exhibit B. 

County of New York, ) 
Surrogate's Office. J 

Be it remembered, that on the day of the date hereof 
the last will and testament of Anson G. Phelps, deceased, 
267 being the foregoing written instrument, was duly proved, 
before Alexander W. Bradford, Surrogate of said county, 
according to law, as and for the last will and testament of 
the real and personal estate of said deceased, which said 
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last will and testament and proof are recorded in this office, 
in Liber 108 of Wills, page 384. 

In testimony whereof, the Surrogate of said county 
has hereunto subscribed his name, and affixed 
[seal.] his seal of office, tliis sixteenth day of Decem- 
ber, in the year of our Lord one thousand eight 268 
hundred and fifty-three. 

Alex. W. Bradford, 

Surrogate. 

I, James Maurice, referee, do hereby certify that I have 
compared the foregoing with the original exliibit produced 
in evidence before me, and marked Exhibit B, and that the 
same is a correct transcript therefrom and the whole of such 
original. 
Dated New York, April 7th, 1856. 

James Maurice, 

Beferee. 



Exhibit C. 

The People of the State of New York, — By the Grace of 269 

God, Free and Independent. 

To all to whom these presents shall come or may concern, 
send greeting: 

Know ye, that at the county of New York, on the six- 
teenth of December, in the year of our Lord one thousand 
eight hundred and fifty-three, before A. W.Bradford, Esq., 
suiTogate of our said county, the last will and testament of 
Anson G. Phelps, deceased, was proved, and is now ap- 
proved and allowed by us ; and the said Anson G. Phelps 
heing at or immediately previous to his death an inhabitant 270 
of the county of New York, by reason whereof the proving 
and registering of said will, and the granting administration 
of all and singular the goods, chattels and credits of said 
testator, and also the auditing, allowing and final discharg- 
ing the account thereof doth belong unto us, the adminis- 
tration of all and singular the goods, chattels and credits of 
the said deceased, and any way concerning his will, is 
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271 granted unto Olivia Phelps, of the city of New York, the 
execatrix in the said will named — she being first duly 
sworn faithfully and honestly to discharge the duties of said 
executrix. 

In testimony whereof, we have caused the seal 
[seal.] of office of our said Surrogate, to be hereunto 

annexed. 
Witnesf, A. W. Bradford, Esq., Surrogate of our said 
county, at the city of New York, the fourth day of 
January, in the year of our Lord one thousand eight 

272 hundred and fifty-four, and of our independence the 

seventy-eighth. 

A. W. Bradford, 

Surrogate. 

I, James Maurice, referee, do hereby certify that I have 
compared the foregoing with the original exhibit produced 
in evidence before me, and marked Exhibit C, and that the 
same is a correct transcript therefrom, and the whole of 
such original. 
Dated New York, April 7th, 1866. 

James Maurice, 

Referee. 



Eihibit D. 

" New York, October 1st, 1845. 
" My dear daughter Melissa, — ^I am sure you will parti- 
" cipate with me in the mercy of our Heavenly Father in 
273 " permitting all our dear family once more to meet on earth. 
" Let us, dear child, renew our covenant with Him, that by 
" His rich grace we will live for Him alone. Please accept 
" of the inclosed note, which, I trust. He to whom all we 
" have belongs, will give you a heart to use it to promote 
" the cause of our dear Redeemer on earth. 

^' Your aff. father, 

"Ansok G. Phelps.*' 
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$1500. Kew York, 1 October, 1845. 

Five years after date, for value received, I promise to 274 
pay Melissa Dodge fifteen hundred dollars, with one hun- 
dred dollars interest, on the first day of January each 
y^ar. 

Anson G. Phelps. 

Endorsements on the above: 

"K"ew York, 1st Jany. 1846. Eeceived from Mr. A. G. 
Phelps, one hundred dollars for interest on the within. 

Melissa P. Dodge. 

January 1st, 1847. Received, as above, |100. 

M. P. Dodge. 

January 1st, 1848. Eeceived, as above, one hundred 
dollars. M. P. Dodge. 

March 5th, 1849. Eec'd, as above, one hundred." 

I, James Maurice, referee, do hereby certify that I have 275 
compared the foregoing with the original exhibit produced 
in evidence before me, and marked Exhibit D, and that the 
same is a correct transcript therefrom and the whole of 
such original. 
Dated New York, April 7th, 1856. 

James Maueice, 

Eeferee. 



Exhibit E. 

New York, 14th, December, 1853. 
" Whereas, the late Anson G. Phelps, on or about the 
"twenty-fifth day of November last, executed a note to 
" his son Anson G. Phelps, Jr., for the sum of one Iiundred 
" thousand dollars^ to be paid in five years from the first of 276 
" January, 1854, which note is now held by the said Anson 
"G. Phelps, Jr. : Now, we the undersigned, heirs and next 
" of kin to the said decedent, knowing the intentions of the 
"said decedent, and to relieve the executors of the will 
"from any possible objections to the payment of said note, 
" do hereby acknowledge its legality and validity, and do 
11 
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"for ourselves and our respective heirs, executors, and 

277 " adminiytrators, consent and agree that the said executors 
** shall and may pay the said note, in due course of admin- 
" istration of said estate. 

" In testimony whereof, we have hereto set our hands 

" and seals. 

(Signed) " Olivia Phelps, [l. s.] 

" Wm. E. Dodge, [l. s.] 

" B. B. Atteebukt, [l. s.] 

" Olivia P. AxTEfiBUEY, [l. s.] 

" James Stokes, [l. s.] 

" Caroline P. Stokes, [l. s.] 

" Harriet N. Pond. [l. s.] 

" Signed, sealed and delivered 1 

in the presence of ) 

" Anson G. Phelps." 

City and County of New York, ss. : 

278 On the seventeenth day of March, 1856, before me came 
Olivia Phelps, Benjamin B. Atterbur}'^, and Olivia P. his 
wife, James Stokes, and Caroline P. his wife, and on the 
eighteenth day of March before me came William E. 
Dodge, known to me to be six of the persons described in 
and who executed the within instrument, and they seve- 
rally acknowledged to me that they executed the same ; 
and the said Olivia P. Atterbury and Caroline P. Stokes, 
on a private examination, apart from their husbands, 

279 acknowledged to me that they executed the same freely 
and without any fear or compulsion of their said husbands ; 
and, on the seventeenth day of March, 1856, before nie 
came Anson G. Phelps, subscribing witness to the above 
instrument, to me known, who being by me duly sworn, 
saith, that he resides in the city of New York ; that he 
knows Harriet N. Pond, one of the persons described in 
and who executed the within instrument; that he saw her 
execute the same, and that he thereupon became subscrib- 
ing witness thereto. 

"Wm. Heney Aenoux, 

280 Conxmissioner of Deeds. 
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I, James Maurice, referee, do hereby certify that I have 
compared the foregoing with the original exhibit produced 
in evidence before me, and niiarked Exhibit E, and that the 
same is a correct transcript therefrom and the whole of such 
original. 
Dated New York, April 7th, 1856. 

James Maubice, 

Ee'eree. 

Exhibit F. 

Febr^y 20, 1855. — Secnrities in trust for Mrs. Olivia Phelps' 
legacy of $5000 : 

851 shares of Delaware, Lackawana, amount. kevenue. 
and "Western Kailroad stock, No. 

of scrip 428 $40,050 00 $2,803 50 £81 

8 bonds Lackawana and Western 

Eailroad, Nos. 877-884, 
6 ditto, Nos. 543-64S, 
6 ditto, Nos. 664-669, 

20 bonds 20,000 00 1,400 00 

14 Cayuga and Snsquehannah bonds, 
No8. 175-188V 7,000 00 490 00 

MORTGAGES : 

John M. Dodd and others. Mort- 
gage dated Dec. 28, 1852. Re- 
corded in the office of the Re- 2S2 
glster, in Liber 41 7, page 560, 7th 
January, 1853, at 42 minutes past 
12 P. M 11,500 00 805 00 

Ebenezer H. Brown. Mortgage 
dated May 21, 1853. Recorded 
in Register's office, in Liber 449, 
page 179, June IG, 1853, 12 
minutes past 3 P, M 8,100 00 567 00 

Charles Abernethy. Mortgage dated 
May 21, 1853. Recorded in Re- 
gister's office, in Liber 451, page 
425, at 5 minutes past 1 P. M., 
August 22d, 1853 6,000 00 420 00 283 
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Wm. E. Painter. Two mortgages 
dated 1st February, 1854. Ee- 
corded in Register's office, in Li- 
ber 462, page 568, and in Liber 
462, page 660, April 27, 1854, at 
10 minutes past 9 A. M 12,000 00 840 00 



$104,100 00 $7,326 50 

New York, February 23d, 1855. 

284 I, Olivia Phelps, executrix of the estate of Anson G. 
Phelps, deceased, as empowered and directed by the fourth 
article of his will, and agreeable to opinion of Daniel Lord, 
Esq., attached hereto, do hereby set aside the securities as 
per list above, amounting to $104,100, as collateral secur- 
ity, and as a fund from which to pay the annuity of $5000, 
left by said will to me as his widow. 

Olivia Phefjps, 

Executrix, &c. 
Witness — ^Tillt Allen. ] 

City and County of New York, ss. : 

285 ^" t'^® seventeenth day of March, 1856, before me came 
Tilly Allen, subscribing witness to the within instrument, 
to me known, who being by me duly sworn, saith : That he 
resides in the city of New York; that he knows Olivia 
Phelps, executrix, &c., the person described in and who 
executed the within instrument; that he saw her execute 
the same, and that he thereupon became subscribing wit- 
nes thereto. 

Wm. Henby Arnoux, 

Commr. of Deeds. 

286 Ij James Maurice^ referee, do hereby certify that I have 
compared the foregoing with the original exhibit produced 
in evidence before me, and marked Exhibit F,and that the 
same is a correct transcript therefrom, and the whole of 
such original. 

Dated New York, April 7th, 1856. 

James Maurice, 

Referee. 
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Exhibit «. 

" New York, November 25th, 1853. 

"My dearest beloved son, Anson G. Phelps, junior, — ^I 

" have long had a desire to place something in your hands 

" to be used prudently after my decease. I lierewith inclose 

"you my note for $100,000, payable to you, or your ordeVy 287 

" five yeara after the first January, 1854:, to be used by 

" expending the interest annually, but reserving the princi- 

"pal, the interest of which shall be devoted wholly to the 

" spreading of the everlasting Gospel, to be retained in my 

"son's hands until near the close of his life, then to bo well 

" invested by him, or his executors, — one-half of the prin- 

"cipalforthe benefit of the American Bible Society, of 

" which Joseph Hyde is now the general agent; the other 

"half of the principal to be in like manner invested by Aim, 288 

" or his executors, for the benefit of the American Board 

" of Commissioners for Foreign Missions, at Boston, of 

"which Henry Hill is now treasurer. In accordance with 

" the enclosed proposition, I herewith enclose my note, viz: 

"dated January 1, 18^4. I, for value received, hereby 

" promise to pay to Anson G. Phelps, junior, or order, 

" $100,000. 

(Signed,) "Anson G. Phelps. 

Witness — "Harriet N. Pond, 

" Olivia. Phelps." 

I, James Maurice, referee, do hereby certify that I have 
compared the foregoing with the original exhibit produced 289 
in evidence before me, marked Exhibit G, and that the 
same is a correct transcript therefrom, and the whole of 
such original. 
Dated New York, April 7th, 1856. 

James Maurice, 
Referee. 



Exhlbil H. 

This indenture, made this eleventh day of February, in 
the year of our Lord one tliousand eight hundred and fifty- 
four, between Olivia Phelps, of the city of New York, 
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widow, Bole acting executrix of Anson G. Phelps, of the 
city of New York, lately deceased, of the first part, and 

290 Anson G. Phelps, (the son,) William E. Dodge, Daniel 
James, James Stokes, William E. Dodge, junior, and Daniel 
Willis James, forming the coparthership of Phelps, Dodge 
& Company, of New York, of the second part. 

Whereas, on making an inventory of the estate and 
eflfects of the late firm of Phelps, Dodge & Company, (of 
which the testator, Anson G. Phelps, deceased, was co- 
partner,) including all its assets, personal and real, and a 
balancing of tlie books theroof, as of the thirty-first day of 
December last, in the manner practised by the said late 

291 Jirm during the life of the said deceased, it was found that 
the amount to the credit of the said Anson G. Phelps, de- 
ceased, according to the inventories, estimates and balances 
aforesaid, was six hundred and eighty-nine thousand five 
hundred and sixty-nine dollars eighty -three cents, his pro- 
portion in the firm being thirty per cent, as his share of the 
profit and loss, which amount includes no deduction from 
outstanding assets not charged to profit and loss, and in 
eludes the various items of assets, real estate included, at a 

292 yiat^V valuation. And whereas a sale of the said property to 

close the concerns of late firm by auction, or in any such 
mode, would be very prejudicial to the estate of the said 
testator, and the said exectrix has thereupon qdvised with 
judicious friends not connected with the said late firm, nor 
with the copartners of the firm now succeeding, and been 
advised to make the arrangement and sale hereinafter wit- 
nessed, as the best for the benefit of the estate of the testa- 

293 tor, and she is satisfied that it will be for such benefit and 
the best interest of such estate. 

Now, these presents witness, that in consideration of the 
payments hereinafter expressed, to be made by the parties 
of the second part, and to be secured as hereinafter ex- 
pressed, she hath, in pursuance as well of her right as ex- 
ecutrix, as of the power contained in the will of the said 
Anson G. Phelps, deceased, bargained and sold, and doth 
hereby release, grant, convey and transfer unto the said 
parties of the second part, copartners as aforesaid, as joint 
tenants of the legal estate in the lands for the partnership 

294 purposes of the parties of the second part, all the goods, 



87 

wares and merchandise, book accounts, bills receivable, 
bonds and mortgages, stocks, and public or corporate bonds 
of all kinds, stocks, and interest in vessels, money in bank, 
property situated in Cliff street. New York, purchased of 
Talbot, Olyphant & Company, and St. George's Cliurch, 
real estate of the late firm at Ansonia, in the town of Derby, 
Connecticut, as well in form of stock as manufacturing 
establishments, including Ansonia Clock Company stock, 
Battery Mills, Derby Works, at Birmingham, Ansonia 295 
Copper and Brass Mill, Birmingham Mill inventory, An- 
sonia Brass and Battery Company inventory ; also Penn- 
sylvania timber lands, in Lycoming and Tioga Counties, 
"Wrightsville property at Wrightsville, in York County, 
Pennsylvania, Phelps' Mills real estate, and all other 
lands and houses situated in Lycoming and Clinton Coun- 
ties, Pennsylvania lumber yard at Baltimore inventory ; 
Phelps mill inventory, Manchester mills inventory, and all 
other the joint copartnerahip property of the said late firm 296 
of Phelps, Dodge & Co., as entered or charged in their 
books of account, and also the said books of account ; in all 
which copartnership property the interest, share, and pro- 
portion of the said Anson G. Phelps, deceased, and of the 
party of the first part, as his executrix, after providing for 
the debts and liabilities of the said firm is thirty per cent., 
and is valued at the amount above expressed, and all and 
singular the said real and personal copartneraliip, estate 
and assets, and all the right, estate and interest, of the said 
Anson G. Phelps, deceased^ therein, and all the estate, 297 
right and interest therein of her the said executrix, or 
which she hath, by the terms of the will of the testator, 
right or power to dispose of. To have and to hold the 
same, and every part and parcel thereof, unto the said par- 
ties of the second part, their heirs and assigns forever, as 
joint tenants as copartners as aforesaid, as to real estate ; 
and to the parties of the second part, their executors, 
adiitinistrators and assigns, copartners as aforesaid as to 
personal estate, and the jiartiea of the second part as ^^^^ 
copartners, agree to pay the said price and sum of six 
hundred and eighty-nine thousand five hundred and sixty- 
nine dollars, eighty -three cents, to the party of the first 
part, for the property so conveyed in manner following, 



^ 
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namely : five promissory notes, each for twenty thousand 
dollars, payable to order, and to fall due, one on the 
twenty -third day of November, in the year eighteen hun- 
dred and fifty-six, and one at the end of every succeeding 
year, on the twenty-third day of November, said notes 
bearing interest from the Ist day of January, eighteen 

299 hundred and fifty-five. Also a bond for the balance of the 
said price, including interest from the 1st day of January, 
eighteen hundred and fifty-five, payable yearly (in which 
interest the interest on the said five notes shall be included) 
in ten annual payments, one to fall due on the firet day of 
January next, and one on each succeding first day of 
January, the rate of interest to be six per cent, per annum, 
and to secure the payments aforesaid by a mortgage of the 
rights, interests and shares of the said other copartners, 
being seventy per cent, thereof, and of the interest and 

300 share now conveyed to them in the real estate above men- 
tioned, as copartnership property as follows : the Wrights- 
ville property, the Phelps' mills, Ansonia brass and copper 
mills, and the New Brass Mills at Ansonia, with the fixed 
machinery and equipments thereof. And the parties of 
the second part for themselves, their heirs and assigns, do 
further agree and covenant with the said party of the first 
part, executrix as aforesaid, that their firm of Phelps, Dodge 

301 & Company shall and will, out of the property and assets 
of the late firm of Phelps, Dodge & Company, and by 
their own means, will discharge and pay all the outstanding 
debts and liabilities of the said late firm, and will bear and 
save harmless the said party of the first part, as executrix, 
and the estate of the said Anson G. Phelps, deceased, indi- 
vidually, real and personal, from all such debts and liabi 
lities, and from all costs, charges and expenses, in relation 
thereto. 

And the party of the first part, in consideration of the 

302 P^^^^^^y doth, as executrix as aforesaid, (to bind the estate 
of the testator,) covenant with the parties of the second 
part, tlieir heirs, executors and administrators, that she 
hath good right and lawful authority to bargain, sell, and 
convey the premises so expressed to be conveyed as afore- 
said^ in form and manner as is above conveyed ; and fur- 
thermore, that she and her successors in the office of exe- 
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cator, or any associates with her in snch office, will, from 
time to time, and at all times, execute all and any other ^^3 
deeds and assurances which the parties of the second part, 
or their heirs or assigns, may require more fully or con- 
veniently to vest in them the property, and share and pro- 
portion, right and interest in real and personal property 
herein expressed to be conveyed and transferred ; and 
lastly, that she will warrant and defend the said hereby 
granted and convoyed premises, and every part and parcel 
thereof, unto tlie said parties of the second i)art, their heirs 
and assigns, from and against all pei*son8 claiming or to 
claim the same from or under the said Anson G. Phelps, 304 
deceased, his heirs, executors, administrators, or next of 
kin, or from or under any of them ; and furthermore, the 
said Olivia Phelps, widow, and in her own right, doth, in 
consideration as aforesaid, release the said granted and 
bargained lands unto the parties of the second part from 
all dower and right of dower on her part therein, tor which 
she will look to the said price, but without prejudice to her 
dower, and the right of election of dower as against the 
said price, as the proceeds and substitute for the said lands. 305 

In witness whereof, the said parties have hereunto inter- 
changeably set their hands and seals, the day and year lii-st 
above written. (The words "of late tirm," inserted be- 
tween the eighth and ninth lines on second folio, and the 
words "said notes bearing interest from tlie lirst day of 
January, eighteen hundred and fifry-tive/' inserted between 
the ninth and tenth lines on fifth folio, belore the execution 
of this instrument.) 

(Signed) Olivia Phelps, [seal.] 

Executrix, &c. 
Olivia Puklps. [seal.] 

Anson G. Puelps. [seal.] 
Wm. E. Dodge. [seal.] 

Daniel James. [seal.] 

James Stokes. [seal.] 
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(Signed) " 

Chas. J. Bdshnell. 

(Signed) " 

Henry C. Pokteb. 

it 

12 



Wm. E. Dodge, Jr. [seal.] 
D. Willis James. [seal.] 
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State op New York, ) . 

306 City and County of New York, J ^- ' 

On this eleventh day of February, one thousand eight 
hundred and fifty-four, before me pereonally appeared 
Olivia Phelps, Anson G. Phelps, William E. Dodge, Daniel 
James, James Stokea, and William E. Dodge, junior, known 
to me to be the same individuals described in and who ex- 
ecuted the foregoing instrument, and severally acknow- 
ledged to me that they executed the same ; and the said 
Olivia Phelps also acknowledged to me that she executed 

307 the said instrument as executrix as therein set forth, the 
said Olivia Phelps being known to me to bo the executrix 
of Anson G. Phelps, deceased, as therein set forth. 

(Signed) Chas. J. Burhnell, 

Commr. of Deeds. 

State of New York, ) 

City and County of New York, ) ^' ' 

On this firet day of March, one thousand eigiit hundred 
and fifty-four, before me personally appeared D. Willis 
James, known to mo to be one of the individuals described 
in, and who executed the foregoing instrument, and ac- 

308 kuowledged to me that he executed the same. 

(Signed) Chas. J. Bubhnell, 

Commr. of Deeds. 

I, James Maurice, referee, do hereby certify, that I have 
compared the foregoing with the original exhibit produced 
in evidence before me, and marked Exhibit H, and that 
the same is a correct transcript therelrom, and tlie whole 
of such original. 
Dated Kew York, April 7th, 1856. 

James Maurice, 

Referee. 
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SUPREME COURT, 

Cnr AND County op New Tokk. 

At a Special Terra of the Supreme Court, for oqq 
the First Judicial District of the State of 
New York, held at the City Hall of. the 
city of New York, on the nineteenth day 
of January, 1857, 

Present — Hon. Thomas W. Clerke, Justice. 

Olivia Phelps, sole acting Executrix of the last Will 
and Testament of Anson G. Phelps, deceased, 

against 

Anson 6. Phelps, Junior, William E. Dodge, and 
Melissa P. iiis wife, James Stokes and Caroline P. liis 
wife, Charles F. Pond and Harriet N. his wife, Ben- 
jamin B. Atterbuiy and Olivia P. his wife, Daniel W. 
James, Elizabeth E. James, Olivia P. James, William 
E. Dodge, Junior, Anson G. P. Dodge, David S. 31Q 
Dodge, Norman W. Dodge, Charles C. Dodge, George 
E. Dodge, Arthur M. Dodge, Anson G. P. Stokes, 
Elizabeth J. Stokes, James B. Stokes, Thomas Stokes, 
Olivia E. Stokes, Dora L. Stokes, William E. D. 
Stokes, Caroline Stokes, Olivia P. Atterbury, Boudi- 
iiot C. Atterbury, Anson G. P. Atterbury, Ciiarles 
M. Pond, Clara F. Pond, Edward A. Pond, L)is 
Howell, Peter Phelps and Eliza his wife, The Ameri- 
can Bible Society, Tiie American Board of Commis- 
sioners for Foreign Missions, Jasper Corning, Treas- 
urer of the American Home Missionary Society, The 
Union Theological Seminary in the city of New York, 
The Kew York Institution for the Blind, The Society 01 < 
for the relief of Halt-Orphan and Destitute Children 
in the city of New York, The Association for the 
benefit of Colored Orphans in the city of New York, 
Nathaniel Hayden, Treasurer of the New York State 
Colonization Society, Jury Wilcox and A. Case, Dea- 
cons of the Church in Hop Meadow, and the Trustees 
of the Theological Seminary of Auburn, in the State 
of New York. •. 

This case having been brought to a hearing upon plead- 
ings and proofs, and after hearing counsel for the plaintiff 
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312 and for the several defendants, and for the guardians to 
defend such of them as are infants, and having duly con- 
sidered the several questions arising upon the construction 
and validity of the different provisions of the will of Anson 
G. Phelps, deceased, and other questions arising upon such 
pleadings and proofs, this Court, by virtue of the power 
therein vested, doth now adjudge, declare and decree as 
follows : 

First. — ^The will of the said Anson G. Phelps, bearing 
date the twenty-fourth day of March, 1852, and republished 

313 on the twenty-sixth day of March, 1852, as set fortii in the 
plaintiff's complaint in this action, was duly executed, pub- 
lished and republished in due form of law as a will of real 
and personal estate. 

Second. — ^The election of the plaintiff, as the widow of the 
testator, to take the several provisions made for her in the 
said will, was a full discharge of all her right or claim to 
dower in all and every part of the real estate of which the 
testator died seized, either in this State or elsewhere, whe- 
ther such real estate was or was not validly and effectually 

314 disposed of by such will. But such election did not and 
will not prevent or preclude her from recovering or claim- 
ing her share under the statute for the distribution of the 
personal estate of intestates of any of the personal proper- 
ty of the testator, which is not validly and effectually dis- 
posed of by the said will to others. 

Third. — ^The real estate of which the testator died seized 
in the State of New York, (other than that which was de- 
vised to the widow,) vested on the testator's death by 

315 virtue of the devise contained in the twentieth clause of 
the will (subject to the execution of the power in trust to 
the executors and executrix to sell the same) in tho testa- 
tor's children and grandchildren, then in being, subject to 
open and let in any and every other grandchild of the tes- 
tator who may be born before the time for the division of 
the residuary estate mentioned in the said twentieth clause, 
and subject as to each of the children and grandchildren to 
be divested by the death of any such child or grandchild 
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before the said terra of division, which is the expiration of 316 
ten years from the testator's death, or the deaths, if they 
sooner happen, of Anson G. Phelps and William E. Dodge, 
in said twentieth clause mentioned. 

The plaintiff, as such executrix therefore, while such 
real estate remains unsold, is not authorized to lease the 
Bame, or to receive the rents and profits thereof. 

Fourth, — ^The said will gave to the executors and execu- 
trix of the testator, Anson G. Phelps, deceased, a valid 
power in trust to sell and convert his real estate into money 
at their discretion, with the exception of the part thereof 317 
which was devised to his widow. The plaintiff, therefore, 
as the sole personal representative of the testator, who has 
taken letters testamentary upon liis will, and assumed the 
execution thereof, is legally authorized to sell his real prop- 
erty in this State, whenever she shall deem it beneficial 
for the estate to do so, and to invest the proceeds thereof 
npon interest for the benefit of those who may be entitled 
to the same, under the provisions of the said will. 

Fifth, — ^llie mortgages upon the testator's real property 313 
in this State are primarily chargeable upon such real prop- 
erty as is embraced in such mortgages respectively, and 
not upon the testator's personal property, under the provi- 
sions of the Revised Statutes, where the plaintiff, therefore, 
has sold or shall hereafter sell any of such real estate, it is 
or will be her duty to apply the interest or income of the 
proceeds of the sale of such real estate, or so much thereof 
as may be necessary from time to time to pay and keep 
down the interest on the bonds and mortgages, which are 
liens upon the real property in this State, embraced in such 
mortgages respectively, of which the testator died seized, 
and to apply the principal of the proceeds of such sales, or 
as much thereof as may bo necessary, to pay off and dis- 
charge the principal of such bonds and mortgages upon the 
said real property in this Slate ; but she is not authorized 
to apply any of the personal property of the testator, or of 
the interest or income of the same, to the payment of the 
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320 principal or interest of such bonds and mortgages, until 
the proceeds of the sales of the real estate in this State, 
and the income thereof, shall have been exhausted by 
such application. 

Sixth. — ^The residue of the interest or income of the real 
estate, and of the proceeds of the sales of the said real 
property, of which the testator died seized in this State, 
after paying the said bonds and mortgages, and the expen- 
ses of such sales, and of investing and administering such 
proceeds as such interest or income accrues from time to 
^21 time, belongs, or will belong, to the children and grand- 
children of the testator, who were, or are, or may be, in 
being at the time such interest or income accrued, as the 
persons presumptively entitled to the next eventual estate 
in the lands and in the capital- of the proceeds of the sales 
of said real property, under the twentieth or residuary 
section of the said will. 

Seventh. — The personal property of the testator is the 
primary fund for the payment and discharge of the bonds 
and mortgages upon the real property of which the testator 
died seized out of this State, when such testator was per- 
sonally liable for the payment of such bonds and mortga- 
ges by agreement with the mortgagors, or with the mort- 
gagees or otherwise ; and the plaintiff, as executrix, is 
hereby directed to pay off and discliarge the said bonds 
and mortgages out of the personal estate of the testator, in 
a due course of administration. 

Eighth. — ^The personal property of the testator is the 
primary fund for the payment of all the other debts of the 
323 testator, and all the general legacies given by the said will, 
so far as the said legacies are valid, and for the paj^ment 
of the expenses of administration, other than the ex- 
penses of the sales of real estate and the investment and 
administration of the proceeds of such sales, and of the inter- 
est or income of such proceeds ; the last mentioned expen- 
ses of selling real estate, and investing and administering 
the proceeds thereof, are chargeable upon and payable out 
of the proceeds of such sales. 
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Nifdh. — ^The plaintiff, as executrix, is not chargeable 324 
with the payment of any taxes or assessments upon the real 
estate of the testator in this State or elsewhere, imposed 
upon such real estate subsequent to his death, nor are the 
taxes and assessments upon the proceeds of the sales of real 
estate in her hands to be administered, or to be invested by 
her as executrix, payable out of the personal estate of the 
testator, but the last mentioned taxes are primarily charge- 
able upon, and are to be paid out of, the interest or income 
of the proceeds of such sales; and if such interest or in- 
come is insufficient, then upon and out of the principal or 325 
capital of such proceeds, and such assessments are to be 
paid out of the proceeds of the lands sold. 

Tenth. — ^The real property of which the testator died 
seizecl out of this State is not devised to his executors and 
executrix, nor is the plaintiff, as executrix, authorized by 
the will to lease such real estate, or to receive the rents and 
profits thereof ; but the will devises to the executors and 
executrix a valid power in trust to sell such real property 
and to invest the proceeds thereof upon interest for the 
benefit of those who are entitled to such proceeds undef 
the residuary clause of such will, and for the benefit of 326 
those who may be equitably entitled to the interest or in- 
come of the said proceeds which shall or may accrue previ- 
ous to the time appointed by the testator in his will for the 
distribution of his general residuary estate. 

But inasmuch as it does not appear by the pleadings or 
proofs in this case, whether, by the laws of the several 
States where such real property is situated, one only of 
several executors who alone has taken out letters testa- 
mentary, is or is not authorized to execute such a power in 327 
trust to sell real property, the decision of the question as to 
the right of the plaintiff, as executrix, to sell the real prop- 
erty of the testator out of the State, and as to the proper 
disposition of the proceeds and income thereof, is reserved 
for the future decision of this Court. And the plaintiff, or 
any of the parties to this suit, who may desire the sale of 
such real property out of this State, or any part thereof, is 
at liberty to apply to this Court in such form as he or she 
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328 may be advised for the decision of those questions, and for 
such further direction in relation tliereto, and as to the dis- 
position of the proceeds of such sale, and of the interest or 
income of such proceeds, as may be proper. 

And inasmuch as it does not appear from the pleadings 
or proofs in this action, whether the income of the real 
estate of the testator out of this State, accruing from time 
to time prior to the sale of such real estate, goes to the 
heirs-at-law, according to the rule of the common law, or 
whether that rule has been departed from in the States 
where such real estate is situated, or in any or either of 
them, it is hereby referred to James Maurice, Esq., of the 
city of New York, attorney-at-law, to ascertain and report 
what is the rule of law on this point in each State of these 
United States wherein the testator had real estate at tho 
time of his decease ; and all directions as to the disposition 
to be made of such income are reserved for the future de- 
cision of this Court. 

Eleventh, — ^The conditional bequest of fifty thousand 
dollars in the seventeenth section of the said will to tho 
executors of the testator, to aid in founding a college in 
Liberia, is a gift to a charitable use, and will bo carried 
into effect, if, within a reasonable time, the condition should 
be complied with ; and it is hereby referred to tlie said 
James Maurice, as sole referee, to inquire whether said 
condition that J 100,000 shall be raised in this country for 
that object has been or is likely within a reasonable time, 
and what time, to be complied with ; and is directed to 
ascertain and report whether any and what steps have been 
taken for this purpose, whether anything and what has 
been accomplished, or is likely to be, in relation thereto, 
within a reasonable time, and he is directed to insert in the 
New York Journal of Commerce, and the New York Com- 
mercial Advertiser, a notice in such form as may seem to 
him best adapted to the purpose, in order that all poi-sons 
who take an interest in the object sought to be promoted 
by the said bequest last above mentioned, may be notided 
of this opportunity, and avail themselves of it, if so dis- 
posed, to furnish all the information relative to the subject 
of which they may be possessed* 
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Twelfth. — ^The residuary devise and bequest of the tes- 332 
tatoi"*8 general residuary real and personal property in the 
twentieth section of the said will, to such of the testator's 
children and grandchildren as shall be living at the expi- 
ration of ten years from the time of his decease, or at the 
death of the survivor of testator's son, Anson G. Phelps, 
and his son-in-law, William E. Dodge, if both of them 
should die within the said ten years, is valid as to the gene- 
ral residuary real and personal property of the testator. 

Thirteenth, — ^The legacy or annuity of five thousand 333 
dollars annually to the testator's wife during her natural 
life, bequeathed to her in the fourth section of the said 
will, is valid. And the directions to the executors to invest 
as a separate fund in such securities as the executors might 
judge moirt expedient, a suflScient sum to yield the amount 
of five thousand dollars annually, is valid. The plaintiff, 
as executrix, is therefore directed, out of the personal es- 
tate of the testator, to select, set apart, and invest in bonds, 
secured by mortgages upon approved unincumbered real 
estate, or stocks of tHe State of New Nork, or city of New 334 
York, or some or all of them, a sum sufficient, if invested 
at five per cent, per annum, to yield an income of five 
thousand dollars annually for the purpose of raising such 
legacy or annuity for the plaintiff during her natural life, 
which sum is hereby declared to be one hundred thousand 
dollars. 



Fourteenth. — Inasmuch as the gift and distribution of 
the sum so retained refers to persons and a time not cer- 
tainly determined on or before the death of any- two per- 
sons in being at the death of the testator, such gift over, 
after the death of the widow Olivia Phelps, is void. Ihat 
fund, therefore, is not validly disposed of by the will from 
and after the death of the widow, and one-third thereof be- 
longs to her absolutely, one- ninth part thereof, subject to 
her annuity rateably, to each of the five children of the 
testator who were living at the death of the testator, and 
one-twenty-seventh part, subject as aforesaid, to each of the 
three children of his deceased daughter Elizabeth James, 
or to their executors, administrators, or assigns, 
13 
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336 Fifteenth. — ^The defendant Anson G. P. Atterbury, a 
grandson of the testator, although born after the death of 
the testator, was begotten, and was legally in being at the 
testator's death, and is entitled to the legacies of ten thou- 
sand dollai"S, and five thousand dollars given by the seventh 
and eighth sections of the said will to each of the testator's 
grandchildren living at the time of his death. 

Sixteenth. — ^Tfie legacy or bequest of one thousand dol- 
lars given by the fifth section of said will, payable in ten 
annual instalments of one hundred dollars each, is a valid 
legacy. 
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Seventeenth. — ^The legacy of one hundred thousand dol- 
lars given by the tenth section of said will to the American 
Bible Society formed in the city of New York, in the year 
1816, payable in ten annual instalments of ten thousand 
dollars each, commencing three years after the decease of 
the testator, is a valid legacy, and belongs to the defendants 
" The American Bible Society." 

Eighteenth. — ^The legacy of one hundred thousand dol- 
338 lars given by the eleventh section of the said will to the 
defendant "The American Board of Commissioners for For- 
eign Missions," payable in ten annual instalments of ten 
thousand dollars each, commencing five years after the de- 
cease of the testator, is also a valid legacy. 

Nineteenth, — ^The legacy of one hundred thousand dollars 
given by the twelfth section of the said will to the testator's 
executors, in trust, to pay over ten thousand dollars thereof 
in seven years after the testator's decease, to the person 
who, when the same is payable, shall act as treasurer of 
the American Home Missionary Society, formed in the 
city of New York, in the year 1826, to be applied to the 
charitable uses and purposes of the said society, and in like 
manner to pay over the sum of ten thousand dollars an- 
nually, thereafter, for such charitable uses and purposes 
until the whole of the hundred thousand dollars is paid, is 
also a valid legacy. 
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Twentieth. — ^The legacy of five thousand dollars given Sdd 
by the thirteenth section of the said will to the Union 
Theol(ig5cal Seminary, located in the city of New York, to 
be paid over to the said seminary in ten annual inst«ilments 
of five hundred dollars each, is also a valid legacy, and it 
belongs to the defendants "The Union Theological Semin- 
ary, in the city of New York." 

Twenty first — ^The legacy of three thousand dollars 
given by the fourteenth section of the said will to the Theo- 
logical Seminary, located in Auburn, in the county of 
Cayuga, to be paid in three annual instalments of one thou- 340 
sand dollars each, is also a valid legacy, and it belongs to 
the defendants " The Trustees of tlie Theological Seminary 
of Auburn, in the State of New York." 

Twenty 'Second — Tlie legacy of five thousand dollars 
given by the fifteenth section of the said will to "Ihe New 
York Institution for the Blind," is also a valid legacy, pay- 
able one year after the death of the testator. 

Twenty third. — ^Ihe legacy of one thousand dollars 
given by the sixteenth section of the said will to the Half- g^j 
Orphan Asylum, located in the Sixth avenue of the city of 
New York, the children of' which school attended the Mer- 
cer Street Church, at the time of making the said will, to be 
paid by annual instalments of one hundred dollars each, 
and the legacy of the like sum given by the same sixteenth 
section of tlie said will to the Colored Orphan Asylum, lo- 
cated on the Fifth avenue, near the lower Croton Reservoir ; 
of which asylum the testator's daughter Caroline was one 
of the managers, are also valid. The first of tliese two le- 
gacies belongs to the defendants "The Society for the Relief 
of Half-Orphan and Destitute Children in the city of New 
York," and the other of the said legacies belongs to the de- 
fendants "The Association for the Benefit of Colored Or- 
phans, in the city of New York." 

Twenty -fourth. — ^The legacy of one thousand dollars 
given by the eighteenth section of the said will to the tes- 
tator's executors^ in trust, to- pay the same over to the per- 
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343 sons who, at his decease, should be deacons of the Congre- 
gation Church of his native place, in Simsbnry, Connec- 
ticut, in the district of Hop Meadow, for the benefit of t!:e 
poor of said town, is also a valid legacy. And the plaintifif 
is hereby directed to pay the said legacy to the defendants 
Jury Wilcox and Alonzo Case, who were the deacons of 
the said Congregational Church at the death of the testator, 
to be disposed of by them in the manner contemplated or 
directed by the eighteenth section of the said will. 
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Twenty 'fifth, — The legacy of five thousand dollars given 
by the nineteenth section of the said will to the executora 
of the testator, in trust, to pay over five hundred dollars 
thereof in one year after the testator's decease, to the per- 
son who, when the same became payable, should act as 
treasurer of the New York State Colonization Society, to be 
applied to the charitable uses and purposes of said society, 
to pay over in like manner the sum of five hundred dollars 
annuall}'-, thereafter, until tlie whole sum should be paid, 
is also a valid legacy. And it appearing from the testi- 

"^ mony in this case that, since the death of the testator, the 
society mentioned and described in the nineteenth section 
of the said will has been duly incorporated by the name of 
" The New York State Colonization Society, the plaintifif, 
as executrix, is hereby authorized and directed to pay the 
said legacy, or the several instalments thereof w^hich havo 
become or may hereafter become due from time to time, to 
the treasurer of the said incorporated New York State Col- 
onization Society, or to any other person authorized by the 
corporation to receive the same, for the charitable uses and 

346 purposes of the said society. 

Twenty-sixth, — The plaintifif, as executrix, cannot an- 
ticipate the ))ayment of the several instalments of the 
legacy given by the twelfth section of the will to the per- 
eon who shall, at the time when the instalments thereof 
respectively become payable, be the treasurer of the un- 
incorporated Socity called "The American Home Mis- 
sionary Society," to be applied to the charitable uses and 
purposes of said societj^, either upon a rebate of interest or 
discounting of the legacy, or otherwise. But in relation 
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to the legacies given in the fifth, tenth, eleventh, thir- 847 
teentli, fourteenth, sixteenth, and nineteenth sections of the 
said will, the plaintiff, as executrix, with the assent of the 
legatees described in tiiose sections respectively, may anti- 
cipate the payment of the several instalments, which are 
payable at future times, the legatees respectively allowing 
her to deduct a proper discount or allowance on account of 
such anticipated payments. 

Twenty sevenih.— The plaintiff, as executrix, is not au- 
thorized to accumulate any part of the interest or income of 
the testator's personal estate, for the benefit of those who 34S 
are only presumptively entitled to the capital of the general 
residuary personal property under the twentieth section of 
the said will. 

Tweniy-eighth. — ^The surplus interest or income of the 
testator's general residuary pei*sonal property, after paying 
his debts and legacies, funeral expenses, and the expenses 
of administration, i&c, must be paid over from time to 
time to the testator's children and grandchildren, who were 349 
or shall be in being at the time such interest or income 
accrued, or shall accrue, as the persons presumptively en- 
titled to the next eventual estate in such residuary personal 
pr )perty at the time when the income thereof accrued or 
shall accrue. 

Twenty-ninth. — ^Tho three promissory notes of fifteen 
hundred dollars each, bearing date the first day of October, 
1845, given by Anson G. Phelps, the testator, to his daugh- 
ters Melissa Dodge, Caroline P. Stokes, and Harriet N. 
Pond, respectively mentioned and described in the plead- ^^^ 
ings and proofs in this case, were and are valid, and are 
payable out of the testator's personal property which came 
to the plaintiff's hands as the executrix of the said will, 
"with the lawful interest thereon, except so much of the in- 
terest as had been paid previous to the death of Anson G. 
Phelps, the testator. But the paper writing for $100,000 
and the written proposition or direction connected there- 
-with, bearing date 'ibih November, 1853, mentioned and 
described in the pleadings and proofs in this case, were not 
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351 and are not valid, either as a promissory note, a declaration 
of trust, a \vill, or a codicil, or otherwise, and the assets 
given by the executrix for the same, form a part of the 
' residuary estate of the testator, and should be returned to 
the executrix, and must be accounted for by her as part of 
the estate of the testator. 

Thirtieth. — ^The twentieth section of the said will only 
authorizes the executors to divide the residuary personal 
estate and the proceeds of the sales of real property among 
the children and grandchildren of the testator living at the 
time, appointed by him in his will for the division of his 
general residuary estate. And it does not authorize or em- 
power tiie executors to make partition of the real estate 
which shall not have been sold by the executora, or the 
acting executrix. 

Thirty-first — ^The costs of all parties, who appeared by 
counsel on the hearing of this cause, are to be paid out fif 
the personal estate of the testator in the hands of the plain, 
tiff, as his executrix, and the several parties are to receive, 
in addition to the usual costs, the following sums as extra 
853 allowances : 

The attorneys for the plaintiff $1000 

The attorney for the defendant Anson G. Phelps, 
junior, the sum of 500 

The attorneys for the defendants Atterbury and wife, 
the sum of 409 

The attorneys for the defendants the infant children 
of Pond, the sum of 400 

The attorneys for the defendants Pond and wife, the 
sum of • . . » 400 

The attorney for the defendants William E. Dodge 
and wife, and others, the sum of • 500 

The attorneys for the defendants Daniel W. James, 
and others, the sum of • • . . « 300 

The attorney for the infant defendants Olivia P. 
James, and others, the sum of • • • 300 

The attorney for the infant defendants the children of 
Atterbury, the sum of. 40O 

The attorney for the New York Institute for the 
Blind^ the sum of . • • •••.••••.. 75 
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Thirty 'Seoond, — ^The plaintiff must pass her account, as 364 
executrix, before the aforesaid referee, upon due notice to 
the other parties ; and the referee may charge or allow in- 
terest as shall be just. And the plaintiff is to be at liberty 
to pass her accounts before a referee, annually thereafter, 
upon due notice to the other parties to this action, to attend 
the referee in passing thessame. 

Thirty third. — ^The plaintiff, or any of the parties, are 
to be at liberty, from time to time, upon due notice to the 
other parties, to apply to this Court, or to one of the justices 
thereof, at Chambers, for the appointment of a referee to 
pass the executor's accounts, or for such further directions gcg 
as they may be advised to ask for in relation to any matter 
arising in this suit, and not disposed of by this judgment or 
decree. 

(A copy.) . 

EicHD. B. Connolly, 

Clerk. 



SUPKEME COURT. 



Olivia Phelps, sole acting executrix, 
&c., 

against 

Anson G. Phelps, Jun., William E. 
Dodge, and others. 



To Thater & Arnoux, Esq's, 

Plaintiff's Attorneys, 
And to the Clerk of the Court : 

You are hereby notified that the defendant Anson Q. 
Phelps, Jun., appeals from so much and such parts of the 
decision and judgment made by his Honor Justice Gierke, 
in the above action, at Special Term, on the nineteenth day 
of January, one thousand eight hundred and fifty-seveui 
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857 as will be found embraced for the purpose of such appeal 
in the under- written exception to such decision on matters 
of law. 
New York, 12th February, 1857. 

Yours, &c., 

Horace Holden, 
Attorney for said defendant A. G. Phelps, Jun., 
No. 160 Nassau street. New York. 



Exceptions taken by the defendant Anson G. Phelps, Jun., 
to the judgment and decision of Justice Gierke, made at 
Special Term, on the nineteenth day of January, 1857. 

First Exception, — For that (between fols. 350 and 351 of 

358 such judgment and decision) it is adjudged that the paper 
writing for $100,0U0, and the written proposition or direc- 
tion connected therewith, bearing date 25th November, 
1858, mentioned and described in the pleadings and proofs 
in this case, were not and are not valid either as a promis- 
sory note, a declaration of trust, a will or a codicil, or 
otherwise ; and the assets given by the executrix for the 
same form a part of the residuary estate of the testator, and 
should be returned to the executrix, and must be accounted 
for by her as part of the estate of the testator. 

Whereas, this defendant, excepting thereto, insists that 
the said paper writing for $100,000 was ani is valid. 

359 Second Exception. — ^This defendant excepts to and ap- 
peals from the said decision and judgment, so far as the 
same fails and omits to decide and decree that the power 
given to the executors and executrix in the said will was 
an imperative power, and operated as an equitable conver- 
sion of the testator's real estate into personal property. 

Third Exception. — This defendant excepts to and ap- 
peals from so much and such parts of the said judgment 
and decision as decide and decree that the testator did not 
die intestate as to the rents and profits of the real estate of 
which he was seized and the income of his personal prop- 
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erty, between the period of his death and the time men- 60 
tioued in the will for the division of the real estate and the 
distribution of the personal property. 
New York, 12th February, 1^57. 

Horace Holdex, 
Attorney for A. G. Phelps, Jun. 



SUPKEME COURT. 



Olivia Phelps, sole acting Executrix, 

against 

Charles F. Pokd and Harriet N. 
his wife, impleaded with Anson G. 
Phelps, Jan., and othera. 



Take notice, that tlie defendants Charles F. Pond and 
Harriet N. his wife, hereby appeal to the General Term of 
tin's Court, from the whole and every part of the decree 
entered at Special Term, on the nineteenth day of January, 
1857. 
New York, February 24th, 1857. 

Yours, &c., 

George Ha roan, 
Atty. for defts. Pond and wife. 

To Thayer & Arnoux, Esq's, 

PlflF's Attys. 

EiCHARD B. Connolly, Esq., 

Clerk. 
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362 SUPEEME COTJET. 

Olivia Phelps, sole acting Executrix 
&c., 

against 

Charles F. Pond and Harriet N. 
his wife, impleaded, &c. 



The defendants, Charles F. Pond and Harriet N. his 
wife, except to the decision of his Honor Judge Clerke, 
given in this cause, and the judgment entered therein, as 
follows, to wit : 
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1. To so much and such parts of the said decision and 
judgment as decide and adjudge, as matter of law, that the 
election of the widow to take the several provisions mado 
for her in the will of A. G. Phelps, deceased, did not, and 
would not, prevent or preclude her from recovering or 
claiming her share under the statute for the distribution 
of tlie personal estate of intestates, of any of the personal 
property of the testator which is not validly and eifectually 
disposed of by the said will to others. 

2. To so much and such parts of the said decision and 
judgment as decide and adjudge, as matter of law, that 
one-third part of the fund set apart to raise the widow's 
annuity (and which is decided to be not validly disposed of 

364 ^y ^''® ^^'0 f*'o*^ ft"^ after the death of the widow, belongs 
to her absolutely, and the remainder to the cliildren of tho 
testator, and the children of the deceased daughter ; and 
which does not decide and adjudge that such fund, from 
and after her death, falls into the residuum and is distri- 
butable among the children and grandchilden, under the 
residuary clause of the will. 

3. To so much and such parts of the said decision and 
judgment as decide and adjudge, as matter of law, that the 
taxes and assessments are chargeable upon the real estate 
generally, and not upon tte specific real estftto taxed and 
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assessed; and as decide and adjudge that snch taxes and 365 
assessments are to be paid out of the rents and proceeds 
generally, and not from and out of the rents and proceeds 
of the particular estate taxed and assessed. 

4. To so much and such parts of the said decision and 
judgment as decide and adjudge, as matter of law, the legal 
effect and validity of the said will, as regards real estate 
situated in other States, and the powers and duties of the 
executrix, under the power in trust tlierein contained, and 
the disposition of the proceeds of such real estate in other 
States, and as to that part which orders a reference to 
ascertain the law upon these subjects in the several Slates 
wherein the testator died seized of real estate. 
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5. To so much and such parts of the said decision and 
judgment as decide and adjudge, as matter of law, that the 
legacy of fifty thousand dollars, to aid in founding a Col- 
lege in Liberia, is a gift to a charitable use to be carried 
into effect, if wnthin a reasonable time the condition upon 
which the same depends should be complied with ; and 
which directs a reference to enquire if snch condition has ^"* 
been, or is likely to be, complied with ; and whether any, 
and what, steps have been taken for the purpose ; and what 
has been accomplished, or is likely to be, in relation thereto 

in a reasonable time, and which in any way declares the 
said bequest valid. 

6. To so much of the said decision and judgment as de- 
cide and adjudge, as matter of law, that the legacy of one 
hundred thousand dollars, given by the twelfth section of 
the will, to the executors in trust, to pay the same by in- 
stalments to the person who, when the same are payable, 
shall be the Treasurer of the American Home Missionary 
Society, to be applied to the charitable uses of the society, 
is valid. 

7- To 80 much and such parts of tiie said decision and 
judgment which decide and adjudge, as matter of law, that 
the legacy given by the nineteenth section of the will, to 
the New York State Colonization Society, is valid. 
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339 8. To so much and such parts of the said decision and 
judgment as decide and adjudge, as matter of law, that the 
executrix may anticipate the payment of the several lega- 
cies given in the 5th, 10th, 11th, 13th, 14th, 16th, and 19th 
sections of the will. 



9. To so much and such parts of the said decision and 
judgment as decide and adjudge, as matter of law, that the 
three promissory notes of $1500, each dated Ist October, 
18i5, given by the testator to his daughters, were and are 
valid and payable out of the testator's personal estate, with 
interest. 
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10. To so much and that part of the decision and judg- 
ment as decide and adjudge that the residuary devise and 
bequest of the general residuary real and pereonal estate 
in the twentieth section of the said will to such of the 
testator's children and grandchildren as should bo living 
at the expiration often years from the time of his decease, 
or at the death of the Mirviving testator's son Anson G. 
Plielps and his son-in-law William E. Dodge, if both of 

371 them should die within the said ten yeara, is valid. 

11. To so much and such parts of the decision and judg- 
ment as decide and adjudge that the surplus income or 
interest of the general residuary personal property must be 
paid over from time to time to the testator's grandchildren 
who were or shall be in beinii: at the time such interest or 
income accrued or shall accrue. 

12. To so much and such parts of the said decision as 

372 adjudges that the plaintift' must pass her account, as execu- 
trix, before the releree therein referred to, and that she be 
at liberty to pass her accounts beibre a referee annually 
thereafter, and to the liberty given to the plaintiff, or to 
any of the parties, to apply to the Court for the appoint- 
ment of a referee to pass tiie executors' accounts. 

13. And the said defendants further exceut to the said 
judgment, because it u|)holds and declares the said alleged 
will, in much of its parts, to bo valid and effectual, where- 
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a8 lie onght to have declared and adjudged, tliat the said 373 
instrameDt purporting to be the will of the said Anson G. 
Phelps, deceased, was and is invalid, and of no force or 
eftect, as a testamentary disposition of his property, estate 
and effects. 
Dated New York, March 27th, 1857. 

Geokge IIargan, 

Atty. for Defts. 
0. F. Pond and wife. 



SDPKEME COURT. 
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Olivia Puklps, Executrix of the last Will and Testament 
ot Anson G. Phelps, deceased, 

against 

Anson G. Phelps, Jr., William E. Dodge and Melissa 
P. his wife, James Stokes and Caroline P. liis wife. 
Charles F. Pond and Harriet N. his wife, Benjamin B. 
Afterbury and Olivia P. his wife, Daniel W. James, 
Elizabeth E. James, Olivia P. James, Wm. E. Dodge, 
Junio**, Anson G. P. Dod^e, David S. Dodge, Norman 
W. Dodo;e, Charles C. Dorlge, George E. Dodge, 
Arthur M. Dodge, Anson G.P.Stokes, Elizabeth J. 
Stdkes, James B. Stokes, Thomas Stokes, Olivia E. 
Stokes, Dora L. bftokes, William E. D. Stokes, Caro- 
line Stokes, Olivia P. Atterbiiry, Boudinot C. Atter- 
bury, Anson G. P. Atterbnry, Charles M. Pond, Clara 
F. Pond, Edward A. Pond, Lois Howell, Peter Phel[)S 
and Eliza his wife, Tiie American Bible Society, The 
American Board of Commissioners for Foreign Mis- 
sion*^, Jasper Corning, Treasurer of the American 
Home Missionary Society, The Union Theological 
Seminary in the city of New York, The New York 
Institution for the Blind, The Society for the Relief of 
Half-Orphan and Destitute Children in the city of 
New York, Tiie Association for the Benefit of Colored 
Orphans in the city ot New York, Nathaniel Hayden, 
Treasurer of the New York State Colonization Society, 
Jury Wilcox and A. Case, Deacons of the Church in 
Hop Meadow, and the Trustees of the Theological 
Seminary of Auburn, in the State of New York. J 

To the Clerk of the City and County of New York; the 
Clerk of the County ; and to Thayer & Arnoux, Esqrs., 
Plaintiti''s Attorneys : 
You are hereby notified, that the defendants Benjamin 
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377 B. Atterbnry, and Olivia P. Atterbury his wife, appeal 
from so much and such ])arts of tlie judgment and decision 
made by liis Honor Justice Gierke, in the above action, at 
Special Term, dated the 19th day of January, 1857, and 
entered the 26th day of January, 1857, as will be found 

' embraced for the purposes of such appeal in the under- 
written exceptions to such decision on matters of law. 
New York, 18th February, 1857. 
Yours, &c.. 

Weight & Merrihew, 

Attorneys for Deflts. 

378 Benjamin B. Atterbury and 

Olivia P. his wife, 
52 Wall street, New Y'ork. 

The defendants Benjamin B. Atterbury and Olivia P. 
Atterbury his wife, hereby except to and appeal from the 
decision of his Honor Judge Gierke, given in this action, 
and the judgment entered therein, as follows, to wit : 

I. To so much and such parts of the said decision and 
judgment as decide and adjudge, as mcatter of law, that the 
real estate of which the testator died seized in the State of 

379 New York (other than that which was devised to the widow) 
vested on the testator's death, by virtue of the devise con- 
tained in the twentieth clause of the will (subject to tlie 
execution of the power in trust to the executors and execu- 
trix to sell the same) in the testator's children and grand- 
children, then in being, subject to open and let in any and 
every other grandchild of the testator who may be born 
before the time for the division of the residuary estate 
mentioned in the said twentieth clause, and subject as to 

380 each of the children and grandchildren to be divested by 
the death of any such child or grandchild before the said 
term of division, which is the expiration of ten years from 
the testator's death, or the deaths, if they sooner iiappen, 
of Anson G. Phelps and AVilliam E. Dodge, in said twen- 
tieth clause mentioned. 

And which does not decide and adjudge that such real 
estate vested on the testator's decease in his heirs-at-law, 
subject only to the execution of an imperative power, in 
trust to the executors and executrix^ to sell the same. 
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II. To so much and such parts of the said decision and 3S1 
judgment as decide and adjudge, as matter of law, that tlie 
said will gave to the executors and executrix of the testator, 
Anson G. Phelps, deceased, a valid power to sell and con- 
vert his real estate into money at their discretion^ with the 
exception of the part thereof whicli was devised to his 
widow ; and that the plaintiff, therefore, as the sole personal 
representative of the testator, who has taken lettera testa- 
mentary upon his will, and assumed the execution thereof, 

is legally authorized to sell his real property in this State 
ijohenever she shall deem it benejieial for the estate to do so, 382 
and to invest the proceeds thereof upon interest for the 
benefit of those who may be entitled to the same under the 
provisions of the said will ; and which does not decide and 
adjudge that such power in trust is imperative, that it is 
the duty of the executors and executrix to proceed with all 
diligence to sell such real estate ; and that the said real 
estate, by virtue of such imperative power in trust, is in 
equity considered as converted into personalty. 

III. To so much and such parts of the said decision and 
judgment as decide and adjudge that the residue of the 883 
interest or income of the real estate, and of the proceeds of 

the sales of the said real property, of which the testator 
died seized in this State, after paying the said bonds and 
mortgages and the expenses of such sales, and of investing 
and administering sucli proceeds as such interest or income 
accrues, from time to time, belongs, or will belong, to the 
cliildren and grandchildren of the testator, who were, or 
are, or may be, in being at the time such interest or income 
accrued, as the persons presumptively entitled to the next 
eventual estate in the lands and in the capital of the pro- 
ceeds of the sales of said real property, under the twentieth 884 
or residuary section of the said will; and which does not 
decide and adjudge that such residue of the interest or 
income of the real estate and of the proceeds of the sales of 
the said real property, belongs, or will belong, to the next 
of kin of the testator, being his children and the children of 
his deceased daughter, Mrs. Elizabeth James, exclusively. 

TV. To so much and such parts of the said decision and 
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385 judgment as decide and adjudge that the plaintiff, as 
executrix, is directed to pay off and discliarge the bonds 
and mortgages (upon the real property of which the testa- 
tor died seized out of this State, when such testator was 
personally liable for the payment of such bonds and mort- 
gages) out of tlie personal estate of the testator in a due 
couree of administration; and whicli does not decide and 
adjudge that such bonds and mortgages shall be paid out 
of the principal of such personal estate exclusively. 

V. To so much and such parts of the said decision and 
383 judgment as decide and adjudge that the will devises to 

the executors and executrix a valid power in trust to sell 
the real property of which the testator died seized out of 
tliis State, and to invest the proceeds thereof u{ on interest 
for the benefit of those who are entitled to such proceeds 
under tlie residuary clause of such will, and for the benefit 
of those who may be equitably entitled to the interest or 
income of the said proceeds which shall or may accrue pre- 
vious to the time appointed by the testator in his will for 
the distribucion of his general residuary estate; and which 
387 does not decide and adjudge that, upon the sale of such 
real property, tlie next of kin of the testator will be entitled 
to all the proceeds thereof, and to the income or interest of 
all such proceeds. 

VI. To so much and such parts of the said decision and 
judgment as decide and adjudge that, inasmuch as it does 
not appear from the p^.eaclingii or proofs in this action, 
whether the income of the real estate of the testator out of 
this State, accruing from time to time prior to the sale of 
such real estate, goes to the heirs-atlaw, according to the 

2^^ rule of the common law, or whether that rule has been de- 
parted from in the States where such real estate is situated, 
or in any or either of them, it is referred to James Maurice, 
Esq., of the city of New York, attorney- at-law, to ascer- 
tain and report what is the rule of law on this point in each 
State of these United States wherein the testator had real 
estate at the time of his decease ; and that all directions as 
to the dispositions to be made of such income are reserved 
for the future decision of this Court ; and which does not 
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decide and adjudge that the income of the real estate of the 3E9 
testator out of this State, accruing from time to time prior 
to the sale of such real estate, belongs to the heirs-at-lavv of 
the testator. 

VIL To so much and sucli parts of the said decision nnd 
judgment as di^cide and adjudge tliat tlie conditional be- 
quest of fifty tlious^and dollars, in the seventeenth section of 
the said will fo the exocu!^ois of the testat'^r, to aid in fonnd- 
in<x a college in Liberia, as a gift to a charitable n<^e, and 
will be carried in'o etfect, if, within a roiisonjible time, the 
condition should be complied witli ; and whoirby it was *^»^^ 
referred to the said James ^raurico. as s'>lc ro'eree, to en- 
quire whether said condition, that SlOO^OnO sliall be raised 
in thi?, country for that object, has been, or is likely, within 
a reasonable time, and what time, to be complied with ; and 
is directed to ascertain and report whether any a'ul what 
steps have been taken for this pnrpos?, whetli r anything 
and what has been accomplished, or is likdy to be, in re- 
lation thereto, within a reasonable time, and wdiereby he is 
directed to insert in the Xew York Jonrn:d of Coiiimerce, 
and the New York Commercial Advertiser, a notice in such 391 
form as may seem to him best adapted to the purpose, in 
order that all persons who take an interest in the object 
sought to be promoted by the said bequest last above men- 
tioned, may be notified of this opportunity and avail them- 
selves of it, if so disposed, to furnish all the information 
relative to the subject, of which the}* may be possessed. 

VIII. To so much and such parts of the said decision 
and judgment as decide and adjudge that the residuary 
devise and bequest of the testator's general residuary real 
and personal ])roperty in the twentieth section of the said 302 
will, to such of the testator's cliildren and grandchildren as 
sliall be living at the expiration of ten years from the 
time of his decease, or at the death of the survivor of testa- 
tor's son, Anson G. Phelps, and his son-indaw, William 
E. Dodge, if both of them should die within the said ten 
years, is valid as to the general residuary real and jiersonal 
property of the testator. And which does not decide and 
adjudge that the said residuary devise and bequest of the 
15 



393 testator's general residuary real and pereonal property in 
the twentietli section of* the said will, to such of the testa- 
tor's children an 1 grandchildren ae shall be living at the 
expiration of ten years from the time of his decease, or at 
the death of the survivor of testator's son, Anson G. Phelps, 
and his son-in-law, William E. Dodge, if both sliould die 
within the said ten years, is null and void, and that tlie 
general residuary real and personal proi)erty of the testator, 
goes and belongs to his heire and next of kin. 

IX. — To so much and such parts of the said decision and 

394 judgment as decide and adjudge, as matter of law, that in 
relation to the legacies given in the fiftli, tenth, eleventh, 
thirtfeiith, fourteenth, sixteenth, and nineteenth sections of 
the said will, the plaintiff as executrix, with the assent of 
the legatees described in those sections respectively, may 
anticipate the payment of the severaL instalments which 
are payable at future tiuies, the legatees respectively allovi^- 
ing her to deduct a proper discount or allowance on ac- 
count of such anticipated payments. 

X. — To so much and such parts of the said decision and 
895 judgment as decide and adjudge, as matters of law, that 
the surplus interest or income of the testator's genei al re- 
siduary personal property, after paying his debts and lega- 
cies, luneral expenses and the expenses of administration, 
&c., must be paid over from time to time to the testator's 
children and grandchildren, who were or shall be in being 
at the time such interest or income accrued, or shall ac- 
crue, as the persons presumptively entitled to the next 
eventual estate in such residuary personal property at the 
3gg time when the income thereof accrued or sliall accrue. 
And which does not decide and adjudge that such surplus, 
interest or income of the testator's residuary personal pro- 
perty must be paid over from time to time to the next of 
kin of the testator, being his children and the children of 
his daughter, Mrs. James. 

XI. — To so much and such parts of the said decision and 
judgment as decide and adjudge, as matters of law, that the 
twentieth section of the eaid will only authorises the ex- 
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ecators to divide the residuary personal estate and the 397 
proceeds of the sales of real property among the children 
and grandchildren of the testator, living at the time ap- 
pointed by him in his will for the devision of Iiis general 
residuary estate; and that it does not authorize or em- 
power tlie executors to make partition of the real estate 
which shall not have been sold by the executore, or the 
acting executrix ; and wliich does not decide and adjudge 
that it is the duty of the executora to convert all the real 
into peisonal property with all due diligence, and after 
making payment of all the debts and valid legacies 
thereon, to distribute the residue amongst the next of kin 398 
of the testator, being his children and the children of his 
daughter, Mrs. James. 

XII. — ^To so much and such parts of the said decision 
and judgment as decide and adjudge, as matter of law, 
that the plaintiff must pass her account as executri;^, be- 
fore the aforesaid referee, upon due notice to the other 
parties; and the referee may charge or allow interest as 
shall be just; and that the plaintiff is to be at liberty to 
pass her accounts before a referee, annually tlsereafter, upon 
due notice to the other parties to this action, ta attend ihe 
re.eree in passing the same. 309 

XIII. — ^To so much and such parts of the said decision 
and judgment as decide and adjudge, as matters of law, 
that the plaintiff, or any of the parties, are to he at liberty 
from time to time, upon due notice to the other juirtics, to 
apply to this Court, or to one of the justices thereof at 
Chambers, for the appointment of a referee to pass the 
executor's accounts. 

Wright & Meiikiuicw, 

Attnrnevs for Defendints 
Bknjamin 13. Attkhbuky, 
and Olivia T. his wife. 



116 
400 SUPREME COURT. 

Charles M. Pond, Clara F. Pond, 
and Edward A. Pond, Impleaded^ 
&c., 

against 
Olivia Phelps, &c. 



Gents, — Please to take notice, that the defendants Cliarles 
M. Pond, Clara F. Pond, and Edwaid A. Pond, by their 
gnardian ad h'tivi to delend, do appeal from so nuicli and 
snch j-arts of the judi^jnicnt and decision made by his Honor 
Jndi^e Clerke, in the above action, at S])ecial Term, the 
^f'l nil eteenth day of Jannary, 1S57, as will be found embrac- 
ed for the purj)Oscs of such appeal, in the exceptions to 
such decision on matters of law, which have been hereto- 
fore served upon 3'ou. " 

Dated Xew York, February 10th, 1857. 

Youis, etc., 

Owen & Vosk. 
To ?.Icssrs. Thaykr tt Arnoux, Esqs., 

riaintiir's Attorneys. 

And to the Clerk of the b'upreme Court. 
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SUPEEME COURT. 



Olivia Phiclps, Executrix, 

a 'Jill list 

Ax>'>N (t. PiiKLi's .'ind otlle^^5. 



T:.e duiVndants Charles M. Pond, Clara F. Pond, and Ed- 
ward A. P< nd, by their guarcii n ad llttiny exce|)t to the 
dejisioii of his Honor Judi^c Clerk, given in this cause, 
and the judgment entered thereon, as follows, to wit : 

1, To so much and such parts of the said decision and 
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judgment as decide and adjudge, as matter of law, that 403 
the election of tiie widow to take tlie several provisions 
made for ber in tlie will of A. G. Phelps, deceased, did 
not, and would not, prevent or preclude her from rccover- 
injr or claiming her share, under the statute for the distri- 
bution of the personal estate of intestates, or any of the 
personal proj)erty of the testator which is not validly and 
effectually disposed of by the said will to others. 

2. To so much and such parts of the decision and judg- 
ment as decide and adjudge, as matter of law, that one- 
third pan of the fund set apart to raise the widow's annui- 
ty (and which is decided to be not valid, being disposed of ^^^ 
by the will,) from and afttr the death of the widow, be- 
longs to her absolutelv, and the remainder to the cliildren 

of the testator and the children of the deceased daughter, 
and which does not decide and adjudge that such fund, 
from and after her death, falls into the residuum, and is 
di-tributablc among the children and grandchildren imder 
t'le residuary clause of the will. 

3. To so much and such parts of the decision and judg- 
mei.t as decide and adjudge, as matter of law, that the 405 
taxes and assessments are chargeable upon the real estate 
generally, and not upon the specific real estate taxed and 
asitcssed, and as decide and adjudge that such taxes and 
assessments are to be paid out of the rents and proceeds 
generally, and not from and out of the rents a\id proceeds 

of tliC particular estate taxed and assessed. 

4. To so much and such parts of the decision and judg- 
ment as decide and adjuge, as matter of law, the legal 406 
eflect and validity of the siiid will as regards real estate 
situate in other States, and the powers and duties of the 
executrix, under the power in trust tlierein contained, and 

tlie disposition of the ]»r()eecd^ of such real estate in other 
States, and as to that j^art which orders a reference to as- 
certain tl:e law upon tl:ese sul jeets in the several States 
wherein the testator died seized of real estate. 

5. To so much and such parts of the said decision and 
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407 judgment as decide and adjudge, as matter of law, that the 
legacy of fifty thousand dollars to aid in founding a college 
in Liberia, is a gift to a charitable use to be carried into 
effect, if within a reasonable time the condition upon which 
the same depends should bo complied with, and which 
directs a reference to inquire if such condition has been or 
is likely to be complied with, and whether any and what 
steps have been taken for the purpose, and what has been 
accomplished, or is likely to be in relation thereto, in a 
reasonable time, and which in any way declares the said 
bequest valid. 

408 ^- ^^ 3^ much of the decision and judgment as decides 
and adjudges, as matter of law, that the legacy of one hun- 
dred thousand dollara, given by the twelfth section of tlio 
will to the executora in trust to j ay the same by instalments 
to the person who, when the same are payable, shall be the 
treasurer of the American Home Missionary Society, to he 
applied to the charitable uses of the Society, is valid. 

7. To so much and such parts of the decision and judg- 
ment which decide and adjnd;>:e, as matter of law, that the 
legacy given by iho nineteenth section of the will to the 
New York State Colonization Society is valid. 

409 8. To so much and such parts of the decision and judg- 
ment as decide and adjudge, as matter of law, that the ex- 
ecutrix may anticipate the payment of the several legacies 
given in the 5th, 10th, 11th, lath, I4th, 16th and 19th sec- 
tions of the will. 

9. To so much and such parts of the decision and judg- 
ment as decide and adjudge, as matter of law, that the 
three promissory notes of $1500, each dated 1st October, 
1815, given by the testator to his daughters, were and are 
valid and payable out of the testator's personal estate with 
interest. 

Dated February 3d, 1857. 

Owen & Vose, 

Attys. for Defts. 

Infts. PoKDB. 
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N. T. SUPREME COUET. 410 



Olivia Phelps, sole acting executr 
&Q.J plaintiff, 

against \ Kotico of Appeal. 

Anson G. Phelps, Olivia P. James, 
and otiiers, defendants. 




Gents : — Please take notice, that the defendant, Olivia 

P. James, by her guardian ad litem^ hereby appeals to the 

General Term of this Court from so much and such parts of . 

the judgment or decree entered in this action under tlie 

direction of the lion. Thomas W. Gierke, one of the justices 

of tiiis court, on the twenty eighth day of January, in the 411 

year 1857, as are particularly stated and specified in the 

exceptions herewith filed in this action on behalf of said 

infant defendant, to the decision of such judge. 

Dated New York, February 2l8t, 1857. 

Yours, &c., 

Wm. Allen Butler, 

Atty. for infant defendant, 

Olivia P. James. 
Messrs. Thayer & Arnoux, 

Plff'sAttys. 
R. B. Connolly, 

Clerk, &e. 



SUPREME COURT. 
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Olivia Phelps; Executrix, ifec, i 

. . Exceptions of deft, 

^y^^^*^ ^ Olivia P. James. 

Anson G. Phelps and othei-s. \ 



ThedefendantOliviaP. James, by her guardian ad litem^ 
for the purpose of a review and appeal, hereby, pursuant to 
the statute in such case made and provided, excepts to the 
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413 decieion of his Honor Judge Gierke, given in this cause, 
and the judgment thercouj as follows, to wit: 

1. To so much and such parts of ihe said decision and 
judgment as decide and adjudge, as matter of law, that 
the election of* the witlow to take the several provisions 
made for her in tlie will of Anson G. Tiielps, deceased, did 

' not and would not prevent or preclude her from recovering 

or claiminfj her share untler the statute for the distril)uti()ii 

of the personal estate of intestates or any of the ])ers()nal 

pror)ertv of the testator, which i.-^ not validlv and effectual Iv 

**■* disposed of by the said will to others. 

2. To 80 much and such part of the said decision aiid 
judgment as decide and adjudge, as matter of law, that 
the devise of the real estate vested in the testator's children 
and grandchildren in being at the time of his death, is sub- 
ject to open and let in any and every other grandchild of 
the testator who may be born before the time for the 
division of the residuarv estate mentioned in the twentieth 
clause, and is subject, as to each of the children and grand- 
children, to be divested by the death of any such child or 

415 gJ'andchild before the said term of division. 

3. To so much and such part of the said decision and 
judgment as decide and adjudge, as matter of law, that 
the residue of the interciit or income of the real estate, and 
of the proceeds of the sales of the said real property of 
which the testator died seized in this State after paying the 
said bonds and mortgages and the expenses of such sales, 
and of investing and administering such proceeds as such 
interest or income accrues, from time to time, belongs or will 

416 belong to the children and grandchildren of the testator 
wdio were or are or may be in beinj]: at the time such in- 
terest or income accrued, as the persons presumptively en- 
titled to the next eventual estate, in tlie lands and in the 
capital of tlie proceeds of the sales of said real property 
under the twentieth or residuary section of the said will, and 
to 60 much and such parts of said decision and judgment 
as decide that the surplus interest or income of the testa- 
tor's general residuary personal property, after paying his 
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debts and legacies, funeral expenses and the expenses of 417 
administration, &c., must be paid over from time to time to 
the testator's children and grandchildren who were or shall 
be in being at the time such interest or income accrued or 
shall accrue, as the persons presumptively entitled to the 
next eventual estate in such residuary personal property, 
at the time when the income thereof accrued or shall ac- 
crue. 

4. To so much and such parts of the decision and judg- 
ment as decide and adjudge, as matter of law, that one-third 
part of the fund set apart to raise the widow's annuity (and 
which is decided to be not validly disposed of by the will) ^18 
from and after the death of tiie widow belongs to her abso- 
lutely, and the remainder to the children of the testator 
and the children of the deceased daughter, and which does 
not decide and adjudge that such fund, from and after her 
death, falls into the residuum and is distributable among 
the children and grandchildren under the residuary clause 
of the will. 

5- To so much and such parts of the decision and judg- 
ment as decide and adjudge, as matter of law, that the 
taxes and assessments are chargeable upon the real estate 419 
generally, and not upon the specific real estate taxed and 
assessed ; and as decide and adjudge that such taxes and 
assessments are to be paid out of the rents and proceeds 
generally, and not from and out of the rents and proceeds 
of the particular estate taxed and assessed. 

6. To 80 much and such parts of the decision and judg- 
ment as decide and adjudge, as matter of law, the legal 
effect and validity of the said will as regards real estate ^20 
situated in other States, and the powers and duties of the 
executors under the power in trust therein contained, and 

the disposition of such real estate in other States, and as to 
that part which orders a reference to ascertain the law 
upon these subjects in the several States wherein the testa- 
tor died seized of real estate. 

7. To so much and such parts of the said decision and 

16 
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421 judgment as decide and adjudge, as matter of law, that 
the legacy of fifty thousand dollars to aid in founding a 
College in Liberia, is a gift to a charitable use, to bo car- 
ried into effect, if, within a reasonable time, the consideration 
upon which the same depends should be complied with ; 
and which directs a reference to inquire if such condition 
hiis been, or is likely to be, complied with, and whether 
any, and what, steps have been taken for the purpose, and 
what has been accomplished, or is likely to be, in relation 
thereto, in a reasonable time, and which in any way de- 

422 clares the said bequest valid. 

8. To so much and sucli parts of the decision and judg- 
ment as decide and adjudge, as matter of law, that the 
residuary devise and bequest of the testator's general resi- 
duaiy real and personal property in the twentieth section 
of the said will to sucli of the testator's children and grand- 
children as shall be living at the expiration of ten years 
from the time of his decease, or at the death of the survivor 
of the testator's son, Anson G. Phelps, and his son-in-law, 

423 William E. Dodge, if both of them should die within tlio 
said ten years, is valid as to the general residuary real and 
personal property of the testator, 

9. To so much and such part of the said decision and 
judgment as decide and adjudge, as matter of law, that 
the several bequests and devises to the several persons, 
societies or corporations named in the 9th, 10th, lltl), 12th, 
13th, 14th, 16th, and 19th articles of the said will are valid 
legacies. 
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10. To so much and such parts of the decision and judg- 
ment as decide and adjudge, as matter of law, that the 
executrix may anticipate the payment of the several lega- 
cies given in the 5th, 10th, 11th, 13th, 14th, 16th, and 19th 
sections of the will. 

11. To so much and such parts of the decision and 
judgment as decide and adjudge, as matter of law, that 
the three promissory notes of $1600 each, dated 1st Octo- 
ber, 1846, given by the testator to his daughtera, were and 
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are valid and payable out of the testator's personal estate 425 
and interest. 
Dated New York, Feb. 21, 1857. 

Wm. Allkn Butler, 
Atty. for infant Deft. 

Olivia P. James. 



NEW YORK SUPREME COURT. 



Olivia Phelps, sole acting Executrix, 
&c., 

PlaintiflF, 

against )>Notice of Appeal. 

Anson G. Phelps, Daniel W. James, 
Elizabeth E. James, and others. 

Defendants. 



Gents,* — Please take notice, that the defendants Daniel 426 
W. James and Elizabeth E. James hereby appeal to the 
General Term of this Court, from so much and such parts 
of the judgment or decree entered in this action under the 
direction of the Honorable Thomas W. Clerke, one of the 
Justices of this Court, on the twenty-eighth day of January, 
in the year 1857, as are particularly stated in the excep- 
tions herewith filed in this action on behalf of said defend- 
ants to the decision of said Judge. 
Dated New York, February 2l8t, 1857. 

Tours, &c., 

Barney, Humpeirey & Butlkr, 

Attys. for Djfts. Dani cl ^V. James 

and Elizabeth E. James. 
Messrs. Thayer & Arnoux, 

Plfi''s Attys. 

R. B. Connolly, 

Clerk, &c. 
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SUPREME COURT. 



432 Olivia Phelps, sole acting Executrix of the last Will^ 
and Testament of Anson G. Puelfs, deceased, 

against 
Anson G. Phelps, Junior, William E. Dodge, and 
Melissa P. his wife, James Stokes and Caroline P. his 
wife, Charles P. Pond and Harriet N. his wife, Benja- 
min B. Atterbury and Olivia P. his wife, Daniel W. 
James. Elizabeth E. James, Olivia P. James, William 
E. Dodge, Jr., Anson G. P. Dodge, David^S. Dodge, 
Norman W. Dodge, Charles C. Dodge, George E. Dodge, 
Arthur M. Dodge, Anson G. P. Stokes, Elizibeth J. 
Stokes, James B. Stokes, Thomas Stokes, Olivia E. 

438 Stokes, DoraL. Stokes, William E. D. Stokes, Caroline 
Stokes, Olivia P. Atterbury, Boudinot C. Atterbury, 
Anson G. P. Atterbury, Charles M. Pond, Clara F. 
Pond, Edward A. Pond, Lois Howell, Peter Phelps 
and Eliza his wife, The American Bible Society, The 
American Boaixi of Commissioners for Foreign Mis- 
sions, Jasper Corning, Treasurer of the Home Mission- 
ary Society, The Union Theological Seminary in the 
city of New York, The New York Institution for the 
Blind, The Society for the relief of Half-Orphan and 
Destitute Children in the city of New York, Tlie Asso- 
ciation for the benefit of Colored Orphans in the city 
of New York, Nathaniel Hayden, Treasurer of the 
New York State Colonization Society, Jury Wilcox, 
and A. Case, Deacons of the Church in Hop Meadow, 
and the Trustees of the Theological Seminary of 
Auburn, in the State of New York. 



434 To ThalYer & Arnottx, Esquires, 

PlaintiflPs Attorneys ; 

And, to the Clerk of the Court ! 



You are hereby notified that the defendants, Olivia P. 
Atterbury, Boudinot C. Atterbury, and Anson G. P. Atter- 
buryj by their guardian to defend, do appeal from so much 
and such parts of the judgment and decision made by his 
Honor Justice Gierke, in the above action at Special Term, 
the nineteenth day of January, 1857, as will be found em- 
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braced, for the purposes of such appeal, in the under-written 
exceptions to such decision on matters of law. 
New York, 2d February, 1857. 

Tours, 

Charles Edwards, 

Attorney for said Defendants, 
35 Pine street, New York. 
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Exceptions taken by defendants, Olivia P. 
Atterbury, Boudinot C. Atterbury and Anson 
G. P. Atterbury, by their guardian to defend, 
to the judgment and decision of Justice 
Gierke, made at Special Term, on the 19th 
day of January, 1857. 

First €xcfption. — For that (between folios 313 and 314 of 
such judgment and decision) it is adjudged that the election ^gg 
of the widow of the testator, Anson G. Phelps, (tlierein second section 

' r 7 \ of ihe Judg- 

referred to,)'did not and would not prevent or preclude °»«t. 
her from recovering or claiming her share, under the statute 
for the distribution of the personal estate of intestates, of 
any of the personal property of the testator which was 
not validly and eflectually disposed of by the said will to 
others : Whereas, these defendants, excepting thereto, 
respectfully insist on the contrary. 



Second ejrcepiton, — For that (between folios 316 and 316 
of the said judgment and decision) it is adjudged that the 
real estate therein referred to vested in the testator's chil- 
dren and grandchildren in being at the testator's death, 
Buhject to open and let in any and every other grandchild 
of the testator who might be born before the time for the 
division of the residuary estate mentioned in the 20th 
clause, and subject, as to each of the children and grand- 
children, to be divested, by tlie death of any such child or 
grandchild, before the therein stated term of division : 
Whereas these defendants, excepting thereto, insist, that 
there was an interest therein vesting in these defendants 
and in the children and other granchildren of the testator 



Third Mctlon 
of tho Judg- 
ment. 
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living or in being at the time of his decease and in those 
only with benefit of survivorship between thera up to the 
^37 end of ten years or before, if the son and son-in-law of the 
testator should die before that period ; and that so much 
and such part as make the same '^ subject to open and 
*' let in any and every other grandchil of the testatator who 
" may be born before the time for the division of the resi- 
" duary estate mentioned in the said 20th clause" (of the 
will) is invalid and exceptionable. 



Foarih eectfon 
of I ha jndg- 
metit 



438 



Third exception, — For that (between folios 317 and 3 8 
of the said judgment and decision) it is adjudged that the 
said widow of the testator, as his solo personal representative, 
is legally authorized to sell his real estate in the State of 
New York whenever she shall deem it beneficial for the 
estate to do so, and invest the proceeds upon interest for 
the benefit of those who, in such decision, are adjudged to 
take (which would include after-born grandchildren) : 
"Whereas, these defendants, excej^ting thereto, insist against 
her right to make such sale whenever she may deem the 
same beneficial, or her right to invest proceeds on interest 
for the benefit of future grandchildren. 

Fourth exception. — For that (between folios 320 and 322 
of the said judgment and decision) it is adjudged that tho 
residue of interest and income and proceeds of property 
(therein referred to) belongs or will belong to the children 
and grandchildren of the testator, who were or are or 
may be in being at the time such interest or income ac- 
crued : Whereas these defendants, excepting thereto, insist 
that such adjudgment should have had reference only to 
such children and grandcliildren as were living or in being 
at the testator's decease, and cannot legally take in after- 
born grandchildren. (These defendants insisting, in rela- 
tion thereto, as they have more fully insisted in their above 
second exception.) 



Tenih ^ iectU)!! Fifth cxception. — ^For that (between folios 325 and 329 of 
the said judgment and decision) it appeal s that the right 
of the plaintiflF to sell the real estate of the testator out of 
the State of New York, and tho disposition of proceeds and 



sixth fecUon 
of the Jadg- 
ment. 
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ment. 
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income thereof are resei*yed and a reference ordered : 
Wliereas these defendants, excepting thereto, insist that the 
Court ought to have passed thereon, provided the point is *^^ 
covered bj the conaplaint in the action ; and that no such 
reference as is ordered should have been adjudged. 

Sixth exception. — For that (between folios 330 and 331 of neventh mo- 
the said judgment and deci-ion) it is adjudged, that the JlSiaiem."** 
bequest to aid in founding a college in Liberia is a gift to 
a charitable use, and will be carried into effect if, witliin a 
reasonable time, the condition should be complied with ; 
and also, that a reference be had in the matter : Whereas 
these defendants except thereto, and insist that the said be- 
quest is not valid, and no such reference should be had. 



Seventh exception, — For that (between folios 312 and 333 
of the said judgment and decision) it is adjudged that the 
devise and bequest of the residuary real and personal pro- 
perty is valid : Whereas, these defendants, excepting 441 
thereto, insist that the same is invalid, eo far as it is intend- 
ed, by such adjudication, to let in after-born grandchildren. 



Twelfth tectloii 
of the Jodg- 
meni. 



Eighth exception. — For that (between folios 333 and 335 
of the said judgment and decision) it is adjudged that, as to 
the fund to be set apart to yield the annuity of $5000 to the 
testator's wife for life, " one-third thereof belongs to her ab- 
** solutely, one-ninth part thereof, subject to her annuity 
**rateably, to each of the five children of the testator who 
*' were living at the death of the testator, and one twenty, 
"seventh part, subject as aforesaid, to each of tlie three 
"children of his deceased daughter, Elizabeth James, or to 
" their executors, administrators or assigns :" Whereas these 442 
defendants, excepting thereto, insist that all and every the 
same forms part of the residuary estate of the siiid testator, 
and is covered by the residuary clause contained in his will. 



Fourteenth 
section of the 
Judijment. 



Ninth exception. — For that (between folios 34U and 317 
of the said judgment and decision) it is adjudged that, *'• in 
" relation to the legacies given in the 5th, lOih, 11th, 1 3th, 
" 14th, 16tli and 19th sections of the said wnll, the plaintiff, 

17 



Twenty sixth 
Mction of the 
Juilgment. 
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443 ^' as execatrix, with the assent of the legatees described in 
*' those sections respectively, may anticipate the payment 
" of the several instalments, which are payable at future 
" times, the legatees respectively allowing her to deduct a 
" proper discount or allowance on account of such antici- 
" pated payments:" Whereas, these defendants, excepting 
thereto, respectfully insist that the same is erroneous. 

Tenth Exception. — For that (between folios 349 and 353 
'^ wSMonof^tJe of the sald judgment and decision) it is adjudged that the sur- 
judgment. p^^^ interest or income of the general residuary peraonal 
property "must be paid over, from time to time, to the tes- 
" tutor's children and grandchildren who were or shall bo 
" in being: at the time such interest or income accrued : " 
414 Whereas, these defendants except thereto, so far as the same 
is intended to adjudge that grandchildren who were not 
born or in being at the time of the testator's death, are em- 
braced thereby or are to take benefit thereunder. 

Eleventh E^c(ption, — For that (between folios 351 and 352 

Thirtieth ior- oi tlic Said judgment and decision) it is alleged that the 

judgm'/ut.^^ " 20th clause of the said will only authorized the executors to 

divide tlio residuary personal estate and the proceeds of 

tlie sales of real pro|)erty amonu; the children and j^rand- 

cliildivn oi the testator, living at the time appointed hy liim 

in 1 is will for the division of his general residuary estate : 

WiierejvS, thv\so dofeii Lints excjpt there: o, so far as the 

sinie is inlen.led to adjiid^re that grandchildren, who were 

not born or in being at the time of the test'itor''8 death, are 

-W) e:n braced thereby or are to take benetit thereunder. 

Twilfth Excejjtion, —For that (between iblios 35 . and 354 
ot tiie said judguient and decision,) it is adjudged that the 
said plain till*, as executrix, must pass her accounts before 
the referee referred to therein and is at liberty to do so an- 
nually thereafter, and also that she and any other party may 
apply for the appointment of a referee for that purpose: 
Whereas, these defendants, excepting thereto, insist that the 
accounting of the executrix of the will of the testator, in re- 
lation to all properties coming into her hands under letters 
testamentary, granted by the Surrogate of the county of 
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XewToftshx:!-! be had aad taken in the Coart of the 446 
said Sarrogate. 

In all which mattefs and decisions of law these defecd* 
ants do exctf t, ani ap^«:il from, in manner and lormafv^re- 
saicL 

Oliria P. Atterborv, Boud:n«"kt C. Atterburv and Ansoa 
G- P, AtterbnFy, by Charles Edward*, their guardian to 
defend. 

Charles Edwards, 

Attornev for said Defendants. 



I 
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SDPKEME COUKT, 
447 City and Countt of New Yoek. 

At a General Term of the Supreme Court, for 
the Firat Judicial District of the State of 
New York, held at the City Hall of the city 
of New York, on the 12th day of May, 1858. 

Present — Hon. Henby E. Davies, 
" Joel Sutherland, 
" Daniel P. Ingraham, Justices. 



Olivia Phelfs, sole acting Executrix of the last Will and 
Testament of Anson G. Phelps, deceased, 

Respondent, 
against 

Anson G. Phelps, Junior, William E. Dodge and Melissa 
P. his wife, James Stokes and Caroline P. his wife, 
Charles F. Pond and Harriet N. his wife, Benjamin B. 
^^g Atterbury and Olivia P. his wife, Daniel W. Jamep, 
Elizabeth E. James, Olivia P. James, William E. Dodge, 
Junior, Anson G. P. Dodffe, David S. Dodge, Norman 
W. Dodge, Charles C. Dodire, George E. D(jdge, Arthur 
M. Dodge, Anson G. P. Stokes, Elizabeth J. Stokes, 
James B. Stokes, Thomas stokes, Olivia E. Stokes, Dora 
L. Stokes, William E D. Stokes, Caroline Stokes, Olivia 
P. Atterbury, Boudinot 0. Atterbury. Anson G. P. At- 
terbury, Charles M. Pond, Clara F. Pond, Edward A. 
Pond, Lois Howell, Peter Phelps and Eliza his wife. 
The American Bible Society, The American Board of 
Commissioners for Foreign Missions, Jasper Coming, 
Treasurer of the American Home Missionary Society, 
^49 Ihe Unitm Theological Seminary in the city of Kew 
York, The New York Institution for the Blind, The So- 
ciety for the Relief of Half-Orphnn and Destitute Children 
in the city of New York, The Association for the benefit 
of Colored Orphans in the city of New York, Nathaniel 
Hayden, Treasurer of the New York State Colonization 
Society, Jury Wilcox and A . Case, Deacons of the Chiirh 
in H 'p Meadow, and the Trustees of the Theological 
Seminary of Auburn, in the State of New York. 

Appellants. 
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This case having been brought to a hearing on the several 450 
appeals filed therein in its regular order on the calendar, 
on filing notice of hearing, with proof of due service thereof 
on all the parties entitled to such notice, and on hearing 
Mr. Bidwell, of counsel for the defendants Anson G. Phelps, 
junior, The American Bible Society and the American 
Board of Commissioners for Foreign Missions, and also in 
behalf of the plaintifi^, and Messrs. Porter, Lord, Butler, 
Owen, Edwards and Wright, of counsel for others of the 
defendants respectively, and due deliberation having been 
had, this Court, by virtue of the power and authority therein 
vested, doth now adjudge, declare and decree as follows: ^^1 

First ^ — ^The will of the said Anson G. Phelps, bearing 
date the twenty-fourth day of March, 1 852, and republished 
on the twenty-sixth day of March, 1852, as set forth in the 
plaintiffs complaint in this action, was duly executed, 
published and republished in due form of law as a will of 
real and personal estate. 

Second. — ^The election of the plaintiff, as the widow of 
the testator, to take tlie several provisions made for her in 
the said will, was a full discharge of all her right or claim ^^2 
to dower in all and every part of the real estate of which 
the testator died seized, either in this State or elsewhere, 
whether such real estate was or was not validly and effec- 
tually disposed of by such will. But such election did not 
and will not prevent or preclude her from recovering or 
claiming her share under the statute for the distribution of 
the personal estate of intestates of any of the personal prop- 
erty of the testator, which is not validly and effectually 
disposed by the said will to her or others. 453 

Third. — ^The real estate of which the testator died seized 
other than that devised to the widow, is to be considered 
as equitably converted into money in the hands of the exe- 
cutors, in trust, for the purposes of the will under the power 
of sale contained therein. 

Fourth. — ^This construction involves the payment of the 
mortgages, the principal and interest of which may be paid 
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454 out of any funds of the estate in the hands of the executrix, 
including the rents, issues, and profits, and the proceeds of 
sales of the real estate of the testator. 

Fifth. — ^The real and personal estate of the testator, other 
than that devised and bequeathed to the widow, and the 
proceeds of the sales thereof, and the income, rents, issues, 
and profits thereof, are applicable to the payment of the 
debts of the testator, to the provision to be made for the 
payment of the annuity to the widow as hereinafter di- 
rected, and to the payment and provision for the payment 
,K- of the legacies adjudged to be valid, according to the tenor 
and efi<ect of the will ; but first applying the income, rents, 
issues, and profits, so far as tlie same shall be practicable, 
to the purposes aforesaid, and to the payment of the mort- 
gages upon the real estate, taxes, assessments, expenses of 
sales and of administration. 

Sixth, — After paying and satisfying the mortgages, taxes, 
assessments, expenses of sale and of administration, and 
the debts of the testator, and providing the fund for the 
payment of the widow's annuity, and paying and provid- 

4d6 ing for the payment of the legacies and bequests herein 
adjudged to be valid, the rest, residue, and remainder of 
the real and personal estate of the testator, other than that 
devised to the widow, and the proceeds thereof, must be 
divided by the executors into as many shares as there shall 
be children and grandchildren of the testator living at the 
end of ten years from the decease of the testator, namely, 
on the tliirtieth day of November, one thousand eight hun- 
dred and sixty-three, or living at the decease of the sur- 

457 vivor of Anson G. Phelps, Jun. and William E. Dodge, if 
such decease shall sooner happen ; and the shares on such 
division are to be paid to the said children and grand- 
children as soon after such division as may be practicable. 

Seventh. — ^The conditional bequest of fifty thousand 
dollars in the seventeenth section of the said will to the 
executors of the testator, to aid in founding a college in 
Liberia, is a charitable trust, of a nature so indefinite and 
uncertain that it cannot be legally enforced, and is, there- 
fore, invalid and void. 
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Eighth. — ^The residuary devise and bequest of the testa- 458 
tor's general residuary estate in the twentieth section of 
the said will, to such of the testator's children and grand- 
children as shall be living at the expiration of ten years 
from the time of his decease, or at the death of the survivor 
of testator's son, Anson G. Phelps, and his son. in. law, Wil- 
liam £. Dodge, if both of them should die within the said 
ten years, is valid, and so are the legacies given by the 
ninth section of the will, to the children of the testator who 
shall bo living at the expiration of the period, or when the 
event happens upon which the residuary estate (so called) 459 
is to be divided among the children and grandchildren by 
the twentieth section of the will. 

Ninth, — ^The legacy or annuity of five thousand dollars 
annually to the testator's wife during her natural life, 
bequeathed to her in the fourth section of the said will, is 
valid. And the directions to the executors to invest as a 
separate fimd in such securities as the executors might 
judge most expedient, a sufficient sum to yield the amount 
of five thousand dollars annually, is valid. The plaintiff, ^.gQ 
as executrix, is therefore directed, out of the personal 
estate of the testator, to select, set apart, and invest in 
bonds secured by mortgap^cs upon approved unincumbered 
real estate, or stocks of the State of isew York, or city of 
New York, or some or all of them, a sum sufficient, if in- 
ve:>ted at live per cent, per annum, to yield an income of 
live thousand dollars annually, for the purpose of raising 
such legacy or annuity for the plaintiS* during her natural 
life, which sum is hereby declared to be one hundred thou- 
sand doUai's. ^gl 

Tenth. — The fund so to be invested for the benefit of the 
widow, will at her dejith go to the children and grandchil- 
dren of the testator who shall be living at the time of her 
decease, under the second limitation in the twenty-first 
article of the wmU ; provided she dies after the expiration of 
the period, or the happening of the event, on the expiration 
or happening of which the general residuary estate shall 
vest in, and is to be divided and paid over to, the children 
and grandchildren by the twentieth section of the will 5 



136 



462 but if she dies before the time, or the event for such division 
and payment, such fund will go to the next of kin of the 
testator, under the statute of distribution, as undisposed of 
by the will otherwise than for the use of the widow for 
life. 

Eleventh. — ^The defendant Anson G. P. Atterbury, a 
grandson of the testator, although born after the death of 
the testator, was begoiten, and was legally in being at the 
testator's death, and is entitled to the legacies of ten thou- 
sand dollars and five thousand dollars given by the seventh 
and eighth sections of the said will to each of the testator's 
grandchildren at the time of his death. 
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Twelfth, — ^The legacy or bequest of one thousand dollars 
given by the fifth section of the said will to Lois Howell, 
payable in ten annual instalments of one hundred dollars 
each, is a valid legacy. 

Thirteenth, — ^The legacy of one hundred thousand dollars 
given by the tenth section of said will to the American 
Bible Society, formed in the city of New York, in the year 
1816, payable in ten annual instalments of ten thousand 
dollars each, commencing three years after the decease of 
the testator, is a valid legacy, and belongs to the defend- 
ants " The American Bible Society." 

Fourteenth. — The legacy of one hundred thousand dollars 
464 given by the eleventh section of said will to the defendant 
" The American Board of Commissioners for Foreign Mis- 
sions," payable in ten annual instalments of ten thousand 
dollars each, commencing five years after the decease of 
the testator, is also a valid legacy. 

Fifteenth, — ^The legacy of one hundred thousand dollars 
given by the twelfth section of the said will to the testator's 
executoi-s, in trust to pay over ten thousand dollars thereof 
in seven years after the testator's decease to the person 
who, when the same is payable, shall act as treasurer of the 
American Home Missionary Society, formed in the city of 
New York, in the year 1826, to be applied to the charitable 
uses and purposes of the said society ; and in like manner 
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fo pay over the sum of ten thousaiid dollars annually, there- 465 
after, for such charitable use? and purposes, until the whole 
of the hundred tliousand dollars is paid, is also a valid 
legacy. 

Sixteenth. — The legacy ^of live thousand dollars given 
by the thirteenth section of the said will to the Union 
Theological Seminary, located in the city of Xew York, to 
be paid over to the said seminary in ten annual instalments 
of five hundred dollars each, is also a valid loj^acv, and it 
belongs to the defendants "The Union Theological Sem- 
inary, in the city of New York.'' 466 

S<'verttee7ith. — The legacy of three thousand dollars given 
by the fourteenth section of the said will to the Theological 
Seminary, located in Auburn, in the county of Cayuga, to 
bo paid in three annual instalments of one thou>and dollars 
each, is also a valid legacy, and it belongs to the defendant 
"The Trustees of the Theological Seminary of Auburn, in 
tbe State of New York." 

EigldeentK. — The legacy of iive thousand dollars given 
by the fifteenth section of the said will to *' The New York 
Institution for the Blind," is also a valid legacy, payable 467 
one year after the death of the testator. 

Nineteenth. — ^The legacy of one thousand dollars given 
by the sixteenth section of the said will to the Half-Orphan 
Asylum, located in the Sixth avenue of the city of New 
York, the children of which school attended the Mercer 
Street Church, at the time of making the said will, to be 
paid by annual instalments of one hundred dollars each, 
and the legacy of the like sum given by the same sixteenth 
section of the said will to the Colored Orphan Asylum, 465 
located on the Fifth avenue, near the lower Croton Keser- 
voir, of which asylum the testator's daughter Caroline was 
one of the managers, are also valid. The firsi: of these two 
legacies belongs to the defendants " The Society for the 
Relief of Half Orphan and Destitute Children, in the city 
of New York," and the otlier of the said legacies belongs ' 
to the defendant " The Association for the Benefit of Co- 
lored Orphans, in the city of New York." 
18 
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469 Twentieth. — The legacy of one tliousand dollars given by 
the eighteenth section of the said will to the testator's 
executors, in trust, to pay the same over to the persons 
who, at his decease, should be deacons of the Congregational 
Church of his native place, in Sinisbury, Connecticut, in 
the district of Hop Meadow, for the benefit of the poor of 
said town, is also a valid legacy. And the plaintiff' is 
hereby directed to pay the said legacy to the defendants 
Jurv Wilcox and Alonzo Case, who were the deacons of 
the said Conij:re^ational Church at the death of the testator, 

4:70 to be disposed of by thoni in the manner contemplated or 
directed by the eighteenth section of the said will, 

T'tventy -first. — The legacy of five thousand dollars given 
by the nineteenth section of the said will to the executors 
of the testator, in trust, to pay over five hundred dollars 
thereof in one year after the testator's decease, to the per- 
son who, when the same becatno payable, should act as 
treasurer of tlie New York State Colonization Societv, to be 
applied to the charitable uses and purposes of said society, 
to pay over in like manner the sum of five hundred dollars 

471 annually, thereafter, until the whole sum should be paid, is 
also a valid le;»':icy. And it appearing from the testimony 
in this case that, since the death of the testator, the society 
mentione 1 and described in the nineteenth section of the 
said will has been duly incorporated by the name of "The 
Kew York State Colonization Society," the plaintiff, as 
executrix, is hereby authorized and directed to pay the 
said lecjacv, or the several instalments thereof which liave 
become or may hereafter become due, from time to time, 
to the treasurer of the said incorporated New York State 
Colonization Society, or to any other pereon authorized by 

^^-^ the corporation to receive the same, for the charitable uses 
and purposes of the said society. 

Twiiity Rocond. — The executors and executrix cannot 
anticipate the i)ayment of the several instalments of the 
legacies i;iven by the 5th, lOlh, 11th, 12th, 13th, 14th, 15th, 
IGth, and \\)\\\ sections of the will, either on a rebate of in- 
terest or discounting of the legacies, or otherwise. 
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Tweyitythird, — The executors and executrix are not 473 
authorized to accumulate any part of tlie interest or income 
of the testator's estate, for the benefit of tho^o who are only 
presumptively entitled to the general residuary estate under 
the twentieth section of the will. 

Twenty-fourth. — ^The three ))i'omiss()ry notes of fifteen 
hundred dollars each, bearing date the first day of October, 
1^45, given by Anson G. Phelps, the te•^tat(»r, to his daugli- 
ters, Melissa Dodge, Caroline P. Stokes, and Harriet N. 
Pond, respectively, as mentioned and doeril ed in the 
pleadings and proofs in this ca<e, cannot be leually en- 474 
forced against his estate, and are invalid and void. 

Twenty fifth. — The paper writing for §100,000, ard the 
written proposition or diiection connected therewith, bear- 
ing date !2oth ]N^ovcniber, 1853, mentioned and deseribed 
in the pleadings and proofs in this case, were not and are 
not valid, either as a promis!?ory note, a declaiation of 
trust, a will, or a codicil, or otherwise, and the assets given 
by the executrix for the same form a part of the ivsidnary 4.1-5 
estate of the testator, and should be returncil to the execu. 
trix, and must be accounted for by her as ])art <»f the estate 
of tlie testator ; but this decision is to be without prejudice 
to the right of the defendants ** 'ihc Amei'ican IJiblo So- 
cic-t}'," and *' The American Board of (.'oniniis-i<»nei"s for 
Foreign Missions," who are the parties hen^'fieially inlci- 
e-sted in sustainini*; the vahMitv of that instrument, to e -m- 
mence an action, or take other proceedings for the recovery 
of the sum mentioned in said note, and the interest thereor.j 
or for enforcing the payment thereof. ^"j-^ 

Twenfy-slxth, — The costs and counsel fees of all parties 
who appeared by counsel on the hearing of the appeals in 
this cause are to be i)aid out of the funds of ihe estate, an.l 
the said counsel ^^q^. are hereby fixed as follows, viz. : 

To the Appellant Anson G. Phelps sl,000 

To tlie Appellants Atterbury and wife. . . .' 7oO 

To the Appellants, the infant Atterburys TOO 

To the Appellants, the infant Ponds 700 
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477 To the Appellants Pond and wife $1,200 

To the Appellants D. W. James, &c 1,000 

To tlie Appellant O. P. James, an infant 500 

To the Eespondent 1 ,21)0 

Ticerdy -seventh. — The plaintiff, or any of the parties, are 
to be at liberty from time to time, upon due notice to the 
other parties, to apply to this Court, or to one of the Jus- 
tices thereof, at Chambers, for the appointment of a referee 
to pass the executor's accounts, or for such further direc- 
tions as they mny be advised to ask for in relation to any 
matter arising in this suit, and not disposed of by this judg- 
^^" ment or decree. 



At a Special Term of the Supreme Court, held 
at the Cit}' Hall of the city of New York, on 
the IDth day of March, 1859. 

Present — Hon. Tuomas W. Clerke, Justice. 



Olivia PniiLrs, Executrix, &c., of 
Ansox Ct. Phelps, deceased, 

ocjainst 
CiiAiiLEs F. Pond and others. 



On reading and liling petition of the plaintiff abo\^e 
^-Q named, duly verified and bearing date IStli March, 1S59, 
and also the consent of all tl:e parties who have appeared 
herein, by their resi)ective attorneys, and on motion of S. 
II. Thayer, for plaintiff : Ordered, that this action be con. 
tinned against Jane G. Phelps and John L. Mason, as act- 
ing executrix and executor of the last will and testament 
of Anson, G. Phelps, junior, deceased, together with the 
other and surviving defendants herein, that the decree or 
judgment of the General Term made herein, and bearing 
date the twelfth day of May, 1S5S, stand as a judgment 
against the said executrix and executor, as well as against 
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the surviving defendants, and tliat in all future proceedings 480 
in this action the names of " Jane G. Phelps and John L. 
Mason, acting executrix and executor of the last will and 
testament of Anson G. Phelps, junior, deceased," take 
the place of the said Anson G. Phelps' name as parties 
defendants. 

(Copy.) 

Jno. Clancy. 



SUPREME COURT. 



Olivia Phelps, Sole Acting Execu- 
trix, &c., of Anson G. Pijelps, 
deceased, 

against 

Charles F. Pond and others. 
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To the Justices of the Supreme Court of the 
State of New York : 

The petition of William E. Dodge, one of the defendants 
in this action, respectfully showeth — 

That Anson G. Phelps, senior, in and by his last will 
and testament, bearing date the 24th day of March, 185?, 
and which is set forth at lenii^th in the complaint in this 
action, nominated and appointed his *' wife Olivia," (being 
the plaintili* above named,) his "son-in-law William E. 
Dodge," (being your petitioner,) and his "son Anson G. 482 
Phelps," the executrix and executors of his said last will 
and testament, with all the powers and authority in his said 
will declared and set forth. 

That on the 16th day of December, 3 853, the said will 
was duly admitted to probate by the Surrogate of the 
county of Kew York, and letters testamentary thereon 
granted to the said Olivia Phelps, tlie widow and executrix 
in said will named, which letters bear date on the 14th'day 
of January, 1854. 



] 
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483 That on the ^3d day of January, 1857, your petitioner 
qualified as an executor of the said last will and testament 
of Anson G. Phelps, deceased, and lettere testamentary 
were duly granted to liim hy the said Surrogate, which let- 
ters bear date the 3(ith day of January, I8o7, or thereabouts. 

'J That, on the 18th day of May, 1858, Anson G. Phelps, 
junior, named in the said will as one of the executors there- 
of, departed this life, never having qualified as an executor 
of said will, nor taken out letters testamentary thereon. 
That on the 21th day of April, 1859, the said Olivia 

484 Phelps, sole acting executrix of the hist will and testament 
of Anson G. Phelps, deceased, and sole plaintiff in this ac- 
tion, departed this life, leaving your petitioner the sole 
survivor of the executors named in the said will. 

That the said Olivia Phelps died intestate, in the city of 
New York, and that letters of administration have been 
granted upon her estate by the Surrogate of the county of 
New York, to James Stokes, of said city, one of the defend- 
ants in this action, bearing date the 30th day of April, 
1859. 

Y^our petitioner therefore prays that, by an order of this 

485 Court, to be entered in this action, he may be substituted 
as plaintiflF in this action, in the place and stead of the said 
Olivia Phelps, deceased ; that this action may be continued 
in his name, and that in all future proceedings therein, the 
name of William E. Dodge, as surviving executor of the 
last will and testament of Anson G. Phelps, deceased, may 
take the place of the plaintiff's name above mentioned. 
And that the action may be continued against the said 
James Stokes, as administrator of the goods, chattels, and 
credits which were of the said Olivia Phelps, deceased, as 

48(5 a defendant in this action, to represent and protect any 
personal interest of the said Olivia Phelps, deceased, in 
this action which survives to her legal representatives, and 
that in all future proceedings in this action he be named in 
that capacity as one of said defendants. 

And that your petitioner may have such other or further 
order in the premises as to this Court may seem right and 
proper. 

New York, May 2, 1859. 

S. n. Thayer, 

Atty. for Petitioner. 



us 

City and County of Now York, ss. : 467 

Stephen II. Thayer, being duly sworn, saith, that he is 

the attorney for the petitioner above named ; that he has 

pers( nal knowledge of some of the facts set forth in the 

foregoing petition, and knows the others by information 

derived from the petitioner, and from Mr. Stokes above 

named, and other parties to the action ; that lie has read 

the foregoing petition, and knows the contents thereof, and 

that the same is true of his own knowledge, except as to 

any matters therein stated on information and belief, and 

as to those matters he believes the same to be true ; and 

that the petition is not verified by the above-named pet'- 

tioner for the reason that he is now absent from the said ^gg 

city and county. 

i^. II. Thayer. 

Sworn before me, this 4th ) 
day of May, 1851), J 

Wm. Dixey, 

Commr. of Deeds. 



At a General Term of the Supreme Court held 
at the City Hall, in the city of New York, 
on the IGth day of May, 1859. 

Present — Hon. Josiah Sutherland and other Jus- 
tices. 



Olivia Phelps, Sole Acting Kxicu- 
trix, &c., of Anson G. Phelps, de- 
ceased, 

affcnnst 
Charles F. Pond and others. 



On reading and filing the petition of William E. Dodge, 
one of the defendants in this action, bearing date the 
second day of May, 1850, and duly verilied, and al?o ad- 
mission of service thereof on all the parties to this action 
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493 by their respective attorneys, and their consent that the 
praj'er thereof be granted; and on motion of Stephen H. 
Thayer, attorney for petitioner, it is ordered that the said 
petitioner be, and ho is hereby substituted as plaintiff in this 
action, in the place and stead of Olivia Phelps, deceased ; 
that this action be continued in his name, as such plaintiff, 
and that in all future proceedings to be had therein, the 
name of ''William E. Dodge, as surviving executor of the 
last will and testament of Anson G. Phelps, deceased," 
take the place of the plaintiff's name mentioned above in 
the title of this action. 

^^^ And it is further ordered, that this action be continued 
also against James Stokes, as administrator of the goods, 
chattels and credits which were of the said Olivia Phelps, 
deceased, as a defendant in this action, to re;)resent and 
protect any personal interests of the said Olivia Phelps, 
deceased, in this action, which survive to her legal re]M-e- 
sentatives, and that in all future proceedings in this action 
he be named as one of the defendants, in that capacity. 

(A copy.) 

John Clanct, 

Clerk. 
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At a Special Term of the Supreme Court, held 492 
at the City Hall of the city of New York, on 
the fifth day of December, 1859. 

Present — Hon. Thomas W. Clerke, Justice. 



William E. Dodge, Surviving Execu- 
tor, &c., of An BON G. Phelps, de- 
ceased, 

against 

Charles F. Pond, &c. 



On reading and filing notice of motion on the part of the 
plaintiflT, for the appointment of a referee to pass tlie exec- 
utor's accounts, with proof of due service thereof on all the 
defendants wlio have appeared herein ; and, on liearing 
Mr. Thayer, of counsel for plaintiff, in support of the 4.33 
motion, and no one appearing to oppose, it is ordered : 
That the motion be, and the same is liereby granted, and 
that James Maurice, Esq., of the city of New York, coun- 
sellor- at-law, be, and he is hereby appointed the referee in 
this action, to pass the accounts of Olivia Phelps, as ex- 
ecutrix, ifec, of Anson G. Phelps, deceased, and of William 
E. Dodge, sole surviving executor, &c., of said Anson G. 
Phelps, deceased, in relation to all property of the testator 
not in process of accounting in any otlier State. 

(A copy.) 

John Clancy, 

Clerk. 

1;^** For Keferee's Eeport, under the foregoing order, 
dated May Ist, 1860, see post^ page 251, 
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49* N". T. SUPREME COURT. 

"William E. Dodge, sole surviviDg 
Executor, &c., 

agatrnt ^Exceptions. 

Charles F. Pond and others. 



Please take notice, that the defendants Daniel W. James 
and Elizabeth E. James, hereby except to each and every 
part of the referee's report in this action. 
Dated May 1st, 1860. 

Yours, &c., 

Barnet, Butler & Parsons, 
Attorneys for Defendants 
.Qg D. W. and E. E. James. 

To S. H. Thayer, Esq., 

Plffs Atty. 
Jno. Clancy, Esq., 

Clerk, &c. 



ur 



SDPEEME COURT, 
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City and County of New York. 



WiLixiAM E. Dodge, surviving Executor of tla* last 
Will and Testament of Anson G. Phklps, de- 
ceased, 

against 

Charles F. Pond and Harriet K his Wife, Wil- 
liam E. Dodge and Melissa P. Iiis Wife, James 
Stokes and Caroline P. his wife, Benjamin H. 
Atterbury and Olivia P. his Wife, Daniel W. 
James, Elizabeth E. James, Olivia P. James, 
AVilliam E. Dodge, Junior, Anson G. P. Dod^re, 
David S. Dodge, Norman W. Dodge, Charles C. 
Dodije, George E. Dodge, Arthur M. Dodge, 
Anson G. P. Stokes, Elizabeth J. Stokes, James 
B. Stokes, Thomas ^ tokes, Olivia E. Stokes, Dora 
L. Stokes, William E D. Stokes, Caroline Stokes, 
Olivia P. Atterbury, Boudinot C. Atterbury. 
Anson G. P. Atterbury, 'Charles M. Pond, Clara 
F. Pond, Edward A. Pond, Lois Howell, Peter 
Phelps and Eliza his Wife, The American Bible 
Society, The American Board of Comnjissioners 
for Foreign Missions, Jasper Corning, Trejisurer 
of the American Home Missionary Society, 1 he 
Union Theological Seminarv in the citv of New 
York, The New York Institution for the Blind, 
The Society for the Relief of Halt-Orphan and 
Destitute Children in the citv of New York, The 
Association for the benefit of Colored Or|>hans in 
the city of New York, Nathaniel Hayden, Trea- 
surer of the New York State Colonization Society, 
Jury Wilcox and A. Case, Deacons of the Church 
in Hop Meadow, and the Trustees of the Theo- 
logical Seminary of Auburn, in the State of New 
York, Jane G. Phelps, Executrix, and John L. 
Mason, Executor of the last Will and Testament 
of Anson G. Phelps, Junior, deceased, and Jamt^s 
Stokes, Administrator of the sjoods, chattels, and 
credits which were of Olivia Phelps, deceased. 
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499 Findings of Fact. 

I find that the testator, Anson G. Phelps, made his last 
will and testament in due form, as set forth in the com- 
plaint in this action, dated March 24th, 1853, and after- 
wards, on the 30th day of November, 1S53, departed this 
life, at the city of New York, leaving the said will uncan- 
celled and unrevoked, and leaving him surviving his 
widow, the plaintiff in this action, and the several children 
and grandchildren named in the said complaint. That the 
names of the husbands of such of the said children as are 
married are correctly stated in said complaint. That since 
^^^ the death of the testator two other grandchildren were 
born, as alleged in said complaint, viz., Anson G. P. Atter- 
bury and Caroline Stokes, the first named of whom was tVi 
esse previous to the death of the said testator. That the 
children of the testator were all of full age at the time of 
his death, and tlmt all the said grandchildren were minors 
at that time, except Daniel W. James, Elizabeth E. James, 
William E. Dodge, Jr., and Anson G. P. Dodge. 

That the said testator, at the time of making his will, and 
at the time of his death, was seized and possessed of per- 

501 sonal estate of the aggregate value of $999,807 19, not in- 
cluding $1,947 of doubtful demands; that he was seized 
and possessed of real estate in the States of New York, 
Connecticut, Pennsylvania, Indiana, and Missouri. Tiiat 
he was indebted on bonds and mortgages executed by him- 
self, or assumed by him, to the amount of $254,908. That 
his improved real estate in the city of New York, exclusive 
of the homestead devised to his widow, consisted of forty- 
four lots of the aggregate value of about $236,400 ; that liia 

502 unimproved real estate consisted of 330 lots of the aggre- 
gate value of about $432,250. That his real estate in the 
State of Connecticut was of the value of about $190,000 ; 
in Pennsylvania, of about $200,000 ; in Indiana, about 
$10,000 ; and in Missouri, about $1,000. 

Tliat the annual net rental derived from his real estate at 
the time of his death was about $34,000. 

That on the 1st day of October, 1845, said testator gave 
to his daughter Melissa, wife of Wm. E. Dodge, and to 
each of his other daughters, the several promissory notes 
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mentioned and referred to in the said complaint, accom- 503 
panied by the letters therein referred to; that he continued 
to pay to each of them the interest on said notes annually 
to the time of his death, but died without having paid the 
principal sums, or any part thereof. 

That after the making of the aforesaid will, and a few 
days before the death of the testator, to wit, on the 25th day 
November, 1853, he executed the paper writing set forth 
in the complaint, at folios 40-42, and delivered the same 
to his wife, Olivia Phelps, with a direction to deliver the 
same to his son, Anson G. Plielps, Jr., and that the same 
was, on the day after its execution, delivered to the said "^^^^ 
Anson 6. Phelps, Jr. 

That tl e testator, at the time of his death, was a member 
of the firm of Phelps, Dodge & Co., composed of himself, 
his son Anson G., and his sons-in-law, William E. Dodge, 
Daniel James, and James IStokes. 

That the said Olivia Phelps, as executrix, after the grant- 
ing to her of letters testamentary, sold to the surviving part- 
ners of the said firm, all the interest of said testator in said 
firm, and its property and assets, for the sum or price of 
$6S9,5C9 83, and that the payment of said purchase money ^^^ 
was secured as is alleged in said complaint, and that the 
said sale was a fair one, made in good faith, for an adequate 
price, and included all the property alleged in the said 
complaint to have been included therein. 

That subsequently to tlie death of the testator, the paper 
writing set forth at fols. 62, 53 of the complaint, was exe- 
cuted by the several parties whose names are set forth in said 
complaint, as subscribed thereto. That no money or other 
consideration was paid to the said parties. That between 506 
f«)ur and six months after the execution of said paper writ- 
ing, the defendant Harriet N. Pond called on the said An- 
son Q. Phelps, Jr., and requested him to erase her signature. 
That the plaintiff, Olivia Phelps, executrix, in February, 
1854, delivered to said Anson G. Phelps, Jr., in payment 
of the said promissory note or instrument for $100,000, ex- 
ecuted by the testator on the 25th November, 1853, five of 
the promissory notes given by Phelps, Dodge & Co., to her 
on the sale to them by the testator's interest in that firm, 
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507 and, thereupon, the said note or instrument was delivered 
by said Anson G. Phelps to said plaintiff. 

That at the time of the commencement of this action, 
Olivia Phelps, the aforesaid widow, was the only qualified 
and sole acting executrix of the testator, neither of the ex- 
ecutoi's appointed by the will having qualified. 

That the plaintiff was the widow of the testator, and sub- 
sequent to his death, and within one year thereafter, elected 
to take the provision made for her in his will, in lieu of her 
dower in his real estate, and that she sold certain portions 
of his property under the power in trust contained, in said 

508 ^iu^ for suflScient prices, and which sales were proper and 
beneficial to tiie testator's estate. 

That the American Bible Society, mentioned in the tenth 
section of the said will, and in the said instrument of the 
25th November, 1853, was and is a body corporate, duly 
incorporated by or under an act of the Legislature of the 
State of New York, by the name of " Tup: Amkrican Bible 
Society." 

That the American Board of Commissioners for Foreign 
Missions, mentioned in the eleventh section of said will, and 
in the said instrument in writing of the twenty-fifth of No- 
609 vember, 1853, was and is a body corporate, duly incorpo- 
rated by or under an act of the Legislature of the Common- 
wealth of Massachusetts, by the name of " The American 
Board of Com^iissioners for Foreign Missions." 

That the American Home Missionary Society, mentioned 
in the twelfth section of the said will, is not a body corpo- 
rate, but an association of persons associated by or under 
the name of " The American Home Missionary Society," 
for the purpose of sending the gospel to remote and desti- 
tute portions of the United States of America, and that 
Jasper Corning, of the city of New York, was, at the death 
of the testator, and still is, the treasurer of the said associa- 
tion. 

That the Union Theological Seminary, mentioned in the 
thirteenth and seveententh sections of the said will, was 
and is a body corporate, duly incorporated by or under an 
act of the Legislature of the State of New York by the 
name of " The Union Theological Seminary in the City of 
New York." 
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That the Tlieological Seminary located in Auburn, men- 511 
tioned in the fonrteenth section of the said will, was and 
is a body corporate, duly incorporated by or under an act 
of the Legislature of the State of New York, by the name 
of " The Trustees of the Theological Seminary of Auburn, 
IN THE State of New York." 

That the New York Institution for the Blind, mentioned 
in the fifteenth section of the said will, was and is a body 
corporate, duly incorporated by or under an act of the 
Legislature of the State of New York, by the name of 
" The New York iNSTmrnoN for the Blind." 

That the Half Orphan Asylum, mentioned in the six- 
teenth section of the said will, was and is a body corporate, ^^ 
duly incorporated by or under an act of the Legislature of 
the State of New York, by the name of " The Society for 
the Belief of Half-Orphans and Destitute Children in 
the City of New York." 

That the Colored Orphan Asylum, mentioned in the six- 
teenth section of said will, was and is a body corporate, 
duly incorporated by or under an act of the Legislature of 
the State of New York, by the name of " The Association 
FOR the Benefit of Colored Orphans in the City of New 
York." 613 

That at the time of the testator's death, the deacons of 
the Congregational Church in Simsbury, Connecticut, in 
the District of Hop Meadow, mentioned in the eighteenth 
section of said will, were Jury "Wilcox and A. Case. 

That the New York State Civilization Society, mentioned 
in the nineteenth section of said will, is a body corporate, 
by or under the name of "The New York State Coloniza- 
tion Society," for the purpose of colonizing on the coast of 
Africa free people of color, with their own consent, and that 
Nathaniel llayden is at present the treasurer of the said •^^^ 
New York State Colonization Society, and was such trea- 
surer at the death of the testator. 

That Anson G. Phelps, Junior, departed this life at the 
city of New York, May 18, 185S, leaving a last will and 
testament, under which John L. Mason and Jane S. Phelps 
have duly qualified as executor and executrix. That the 
above-named Olivia Phelps, the widow of Anson G. 
Phelps, the elder, departed this life, at the city of New 
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615 York, April 24, 1859, intestate ; and that letters of admin- 
istration on her estate have been granted by the Surrogate 
of this county to James Stokes, dated April 30, 1859. 

Conclusions of Law. 

First. — The will of the said Anson G. Phelps, bearing 
date the twenty-fourth day of March, 185 J, and re-published 
on the twenty-sixth day of March, 1852, as set forth in the 
plaintift 's complaint in this action, was duly executed, 
K^a published, and republished in due form of law as a will of 
real and peraonal estate. 

Second. — ^The election of the plaintiff, as the widow of 
the testator, to take tlie several provisions made for her in 
the said will, was a full discharge of all her right or claim 
to dower in all and every part of the real estate of which 
the testator died seized, either in this State or elsewhere, 
whether such real estate was or was not validly and eflec- 
tually disposed of by such will. But such election did not 
prevent or preclude her from recovering or claiming her 
f.^^ share under the statute for the distribution of the personal 
estate of intestates of any of the personal property of the 
testator, whicli is not validly and effectually disposed by 
the said will to her or others. 

Third. — ^The real estate of which the testator died seized, 
other than that devised to the widow, is to be considered 
as equitably converted into money in the hands of the ex- 
ecutors in trust, for the purposes of the will under the power 
518 of sale contained therein. 

Fourth, — ^This construction involves the payment of the 
mortgages, the principal and interest of which may be paid 
out of any funds of the estate in the hands of the executrix, 
including the rents, issues, and profits, and the proceeds of 
sales of the real estate of the testator. 

Fifth. — ^The real and personal estate of the testator, other 
than that devised and bequeathed to the widow, and the 
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proceeds of the sales thereof, and the income, rents, issues, 519 
and profits thereof, are applicable to the payment of the 
debts of the testator, to the provision for the payment of 
the annuity to the widow, and to the payment and pro- 
vision for the payment of the legacies adjudged to be valid, 
according to the tenor and effect of the will ; but first 
applying the income, rents, issues, and profits, so far as the 
same shall be practicable, to the purposes aforesaid, and 
to the payment of the mortgages upon the real estate, 
taxes, assessments, expenses of sales and of administration. 

Sixth, — After paying and satisfying the mortgages, taxes, 620 
assessments, expenses of sale and of administration, and 
the debts of the testator, and providing the fund directed 
to be set apart for the payment of the widow's annuity, 
and paying and providing for the payment of the legacies 
and bequests herein adjudged to be valid, the rest, residue, 
and remainder of t!io real and personal estate of the testa- 
tor, other than that devised to the widow, and the proceeds 
thereof, must be divided by the executors into as many 
shares as there shall be children and grandchildren of the 
testator livin": at the end of ten vcars from the decease of 
the. testator, namely, on the thirtieth day of November, one 521 
thousand ' eight hundred and sixty-three, or living at the 
decease of the survivor of Anson G. Phelps, Jun. and 
William E. Dodge, if such decease shall sooner happen ; 
and the shares on such division are to be paid to the said 
children and grandchildren as soon after such division as 
may be practicable. 

Seventh. — ^The conditional bequest of fifty thousand 
dollars in the seventeenth section of the said will to the 
executors of the testator, to aid in founding a college in 5f 2 
Liberia, is a charitable trust, of a nature so indefinite and 
uncertain that it cannot be legally enforced, and is, there- 
fore, invalid and void. 

Eighth, — ^The residuary devise and bequest of the testa- 
tor's general residuary estate in the twentieth section of 
the said will, to such of the testator's children and grand- 
children as shall be living at the expiration of ten years 
from the time of his decease, or at the death of the survivor 
20 
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623 of testator's son, Anson G. Phelps, and his son-in-law, Wil- 
liam E. Dodge, if both of them should die within the said 
ten years, is valid, and so are the legacies given by the 
ninth section of the will, to the children of the testator who 
shall be living at the expiration of the period, or when the 
event happens upon which the residuary estate (so called) 
is to be divided among the children and grandchildren by 
the twentieth section of the will. 

Ninth, — ^The legacy or annuity of five thousand dollars 
g24 annually to the testator's wife during her natural life, 
bequeathed to her in the fourth section of the said will, is 
valid. And the directions to the executors to invest as a 
separate fund in such securities as the executors might 
judge most expedient, a sufBcient sum to yield the amount 
of five thousand dollars annually, is valid. 

Tenth, — ^The fund invested for the benefit of the widow, 
at her death went to the next of kin of the testator, under 
the statute of distribution, as undisposed of by the will 
otherwise than for the use of the widow for life. 

525 Eleventh. — ^The defendant Anson G. P. Atterbury, a 
grandson of the testator, although born after the death of 
the testator, was begotten, and was legally in being at the 
testator's death, and is entitled to the legacies of ten thou- 
sand dollars and five thousand dollars given by the seventh 
and eighth sections of the said will to each of the testator's 
grandchildren at the time of his death, and so are the other 
grandchildren of the testator respectively living at the time 
of his death. 

Twelfth. — ^The legacy or bequest of one. thousand dollars 

526 given by the fifth section of the said will to Lois Howell, 
payable in ten annual instalments of one hundred dollars 
each, is a valid legacy. 

Thirteenth. — ^The legacy of one hundred thousand dollars 
given by the tenth section of said will to the American 
Bible Society, formed in the city of New York, in the year 
181G, payable in ten annual instalments of ten thousand 
dollars each, commencing three years after the decease of 
the testator, is a valid legacy, and belongs to the defend- 
ants " The American Bible Society." 
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Fourteenth. — ^The legacy of one hundred thousand dollars 527 
given by the eleventh section of said will to the defendant 
" The American Board of Commissioner for Foreign Mi£- 
sioDS," payable in ten annual instalments of ten thousand 
dollars each, commencing five years after the decease of 
the testator, is also a valid legacy. 

Fifteenth. — ^The legacy of one hundred thousand dollars 
given by the twelfth section of the said will to the testator's 
executors, in tnist to pay over ten thousand dollars thereof 
in seven years after the testator's decease to the person 528 
who, when the same is payable, shall act as treasurer of the 
American Home Missionary Society, formed in the city of 
New York, in the year 1S2G, to be applied to the charitable 
uses and purposes of the said society ; and in like manner 
to pay'bver thesum of ten thousand dollars annually, there- 
after, for such charitable uses and purposes, until the whole 
of the hundred thousand dollars is paid, is also a valid 
legacy. 

Sixteenth. — ^The legacy of five thousand dollars given 
by the thirteenth section of the said will to tho Union *^ 
Theological Seminary, located in the city of New York, to 
be paid over to the said seminary in ten annual instalments 
of five hundred dollars each, is also a valid legacy, and it 
belongs to the defendants "The Union Theological Sem- 
inary, in the city of Xew York." 

Seventeenth. — The legacy of three thousand dollars given 
by the fourteenth section of the said will to the Theological 
Seminary, located in Auburn, in the county of Caynga, to 
be paid in three annual instalments of one thousand dollars 
each, is also a valid legacy, and it belongs to the defendant 
"The Trustees of the Theological Seminary of Auburn, in 
the State of New York." 

« 

Eighteenth. — ^Thc legacy of five thousand dollars t;iven 
by the fifteenth section of the said will to *' The ]S'ew York 
Institution for the Blind," is also a valid legacy. 

Nineteenth. — The legacy of one thousand dollars given 
by the sixteenth section of the said will to the Half-Orphan 
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531 Asylum, located in the Sixth avenue of the city of New 
York, the children of which school attended the Mercer 
Street Church, at tlie time of making the said will, to be 
paid by annual instalments of one hundred dollars each, 
and the legacy of the like sum given by the same sixteenth 
section of the said will to the Colored Orphan Asylum, 
located on the Fifth avenue, near the lower Croton Reser- 
voir, of which asylum the testator's daughter Caroline was 
one of the managers, are also valid. The first of these two 
legacies belongs to the defendants "The Society for the 
Eelief of Half-Orphan and Destitute Children, in the city 

^S2 of Xew York," and the other of the said legacies belongs 
to the defendant " The Association for the Benefit of Col- 
ored Orphans, in the city of New York." 

Twentieth. — The legacy of one thousand dollars given by 
the eighteenth section of the said will to the testator's 
executors, in trust, to pay the same over to the persons 
who, at his decease, should be deacons of the Congregational 
Church of his native place, in Simsbury, Connecticut, in 
the district of Hop Meadow, for the benefit of the poor of 
533 said town, is also a valid legacy. 

Twenty first, — ^The legacy of five thousand dollars given 
by the nineteenth section of the said will to the executors 
of the testator, in trust, to pay over five hundred dollars 
thereof, in one year after the testator's decease, to the per- 
son who, when the same became payable, should act as 
treasurer of the New York State Colonization Society, to be 
applied to the charitable uses and purposes of said society, 
to pay over in like manner the sum of five hundred dollars 
annually, thereafter, until the whole sum should be paid, is 
^^ also a valid legacy. And it appearing from the testimony 
in this case that, since the death of the testator, the society 
mentioned and described in the nineteenth section of the 
.said will has been duly incorporated by the name of "The 
New York State Colonization Society," the said legacy, 
or the several instalments thereof which have become or 
may hereafter become due, from time to time, are pay- 
able to the treasurer of the said incorporated New York 
State Colonization Society, or to any other person author- 
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ized by the corporation to receive the same, for the charit- 535 
able uses and purposes of the said society. 

Twenty-secand.-^'The executors cannot anticipate the pay- 
ment of the several instalments of the legacies given by 
the 5th, 10th, 11th, 12th, 13th, 14th, 15th, 16th, and 19th 
sections of the will, either on a rebate of interest or dis- 
counting of the legacies, or otherwise. 

Twenty-third. — ^The executors and executrix are not 
authorized to accumulate any part of the interest or income 
of the testator's estate, for the benefit of those who are only ^^" 
presumptively entitled to the general residuary estate under 
the twentieth section of the will. 

Tioenty-fourth, — ^The three promissory notes of fifteen 
hundred dollars each, bearing date the first day of October, 
1845, given by Anson G. Phelps, the testator, to his daugh- 
ters, Melissa Dodge, Caroline P. Stokes, and Harriet N". 
Pond, respectively, as mentioned and described in the 
pleadings and proofs in this case, cannot be legally en- 
forced against his estate, and are invalid and void. 

537 

Tioenty -fifth.— ThQ paper writing for $100,000, and the 
written proposition or direction connected therewith, bear- 
ing date 25th November, 1853, mentioned and described 
in the pleadings and proofs in this case, were not and are 
not valid, either as a promissory note, a declaration of 
trust, a will, or a codicil, or otherwise, and the assets given 
by the executrix for the same form a part of the residuary 
estate of the testator, and should be returned to the execu- 
trix, and must be accounted for by her as part of the estate 
of the testator ; but this decision is to be without prejudice ^^^ 
to the right of the defendants " The American Bible So- 
ciety," and " The American Board of Commissioners for 
Foreign Missions," who are the parties beneficially inter- 
^ted in sustaining the validity of that instrument, to com- 
mence an action, or take other proceedings for the recovery 
of the sum mentioned in said note, and the interest thereon, 
or for enforcing the payment thereof. 

D. P. Ingraham, 
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SDPEEME COURT, 

OiTT AND County of New Yokk. 

At a Special Term of the Supreme Court, for 
the First Judicial District of the State of New 
York, held at the City Hall, in the city of 
New York, on the seventh day of July, A. D. 
1860. 

Present — ^The Honorable Daniel P. Ingraham, Justice. 



William E. Dodge, sole surviving Executor of the 
last Will and Testament of Anson G. Phelps, de- 
ceased, 

against 

540 Charles F. Pond and Harriet N. his Wife, James 

Stokes and Caroline P. his Wife, William E. 
Dodge and Melissa P. Dodge his Wife, Benjamin 
B. Atterbury and Olivia P. his Wife, Daniel W. 
James, Elizabeth E. James, Olivia P. James, Wil- 
liam E. Dodge, Junior, Anson G. P. Dodge, David 
S. Dodge, Norman W. Dodge, Charles C. Dodge, 
George E. Dodge, Arthur M. Dodge, Anson G. 
P. Stokes, Elizabeth J. Stokes, James B. Stokes, 
Tliomas Stokes, Olivia E. Stokes, Dora L. Stokes, 
William E. D. Stokes, Caroline Stokes, Olivia P. 
Atterbury, Boudinot C. Atterbury, Anson G. P. 
Atterburv, Charles M. Pond, Clara F. Pond, Ed- 
ward A. tond, Lois Howell, Peter Phelps and 
Eliza his Wife, The American Bible Society, The 
American Board of Commissioners for Foreign 
Missions, Jasper Corning, Treasurer of the Ameri- 
can Home Missionary Society, The Union Theo- 
logical Seminary in the city of New York, The 

541 New York Institution for the Blind, The Society 
for the Relief of Half-Orphan and Destitute Chil- 
dren in the city of New York, The Association for 
the benefit of Colored Orphans in the city of New 
York, Nathaniel Hayden, Treasurer of the New 
York State Colonization Society, Jury Wilcox and 
A. Case, Deacons of the Church in Hop Meadow, 
and the Trustees of the Theological Seminary of 
Auburn, in the State of New York, Jane G. 
Phelps, executrix and John L. Mason, executor of 
the last Will and Testament of Anson G. Phelps, 
Junior, deceased, and James Stokes, administrator 
of the goods, chattels, and credits which were of 
Olivia Phelps, deceased. 
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Whebeas, at a Special Term of this Court, held on the 642 
nineteenth day of January, 1857, after trial and hearing of 
this cause, upon the pleadings and proofs, and upon due 
deliberation, it was, among other things, ordered and 
adjudged : That Olivia Plielps, now deceased, and then the 
sole acting executrix of the last will and testament of Anson 
G. Phelps, deceased, must pass her accounts as executrix, 
before James Maurice, Esq., as referee, upon due notice to 
the other parties. 

And whereas, appeals were taken by the respective 543 
parties from the aforesaid judgment to the General Term 
of this Court; and this Court, at a General Term thereof, 
held in and for the First Judicial District of the State of 
New York, at the City Hall, in the city of New York, on 
the twelfth day of May, in the year 1858, after full hearing 
and argument of the exceptions to, and appeals of, the 
several parties from the said judgment of this Court, at 
such Special Term thereof, and after due deliberation had 
thereon, having also adjudged, among other things, that 
the plaintiflF, or any of the parties, should be at liberty, 
upon due notice to the other parties, to apply to this Court, 544 
or to one of the Justics at Chambers, for the appointment 
of a referee to pass the executor's accounts. 

And whereas, in pursuance of the last mentioned judg- 
ment, an application M^as afterwards made to this Court, 
upon due notice to all the parties in this action, for the ap- 
pointment of a referee to pass the executor's accounts, upon 
which an order was duly entered, appointing James Mau- 
rice, Esq., such referee, with the powers and duties granted 
to and imposed on him by such several judgments of the 
said Special and General Terms of this Court. 

And the said Olivia Phelps, the said plaintiflF, having de- 
parted this life on or about the 24th day of April, 1859, 
before the time and before the happening of the event, on 
the expiration or happening of which the general re- 
siduary estate was to vest in, and was to be divided or 
paid over to the children or grandchildren of Anson 
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546 Gr. Phelps, the testator, by the twentieth section of the 
will, and James Stokes having been duly appointed by the 
Surrogate of the county of New York, administrator of the 
goods, chattels, and credits which were of said Olivia 
Phelps, deceased, and, as such administrator, having, by 
order of this Court, made the sixteenth day of May, 1859, 
been made a party defendant in this action, and this action 
liaving been duly revived as against said James Stokes as 
such administrator, &c. 

^A^j And Anson G. Phelps, Junior, having departed this life 
on or about the 18th day of May, 1858, and having before 
his death duly made and executed his last will and testa- 
ment, and thereby appointed Jane G. Phelps executrix, 
and John L. Mason, with others, executors thereof; and 
such last will and testament having been duly proved be- 
fore the SuiTogate of the county of New York, and letters 
testamentary thereon having by said Surrogate been issued 
to the said Jane G. Phelps and John L. Mason, who are 
the sole acting executrix and executor thereof, and this ac- 

^. tion having been duly revived as against the said acting 
executrix and executor of the last will and testament of 
Anson G. Phelps, Junior, deceased. 

And the said William E. Dodge having duly qualified 
as an executor of the last will and testament of the said 
Anson G. Phelps, deceased, and lettei-s testamentary hav- 
ing been issued to him by the Surrogate of the county 
of New York, on the 23d day of January, in the year 
1857, and he, the said William E. Dodge, as the sole sur- 
viving executor of the last will and testament of said Anson 
5^9 G. Phelps, deceased, having been, by order of this Court, 
made the sixteenth day of May, in the year 1859, substi- 
tuted in the place of Olivia Phelps, deceased, as the party 
plain tifl* in this action. 

And whereas, the said James Maurice, Esquire, the ref- 
eree so appointed by this Court as aforesaid, to pass the 
accounts of the said Olivia Phelps, executrix, and William 
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E. Dodge, executor of the last will and testament of Anson 650 
G. Phelps, deceased, has made his report to this Court, 
bearing date the first day of May, I860, whereby it 
appears that he caused due notice of the accounting on 
such reference to be served upon all the parties who have 
appeared in this action, and had taken and stated such 
accounts in full to the thirty-Jirst day of December^ IS.VJ, 
and that he liad on such accounting taken and stated the 
accounts of said Olivia Phelps, as executrix of the last will 
and testament of Anson G. Phelps, deceased, in respect to 
the real estate separately from her account as executrix in 551 
respect to the personal estate, and also taken and stated 
the accounts of said "William E. Dodge, as executor of the 
last will and testament of Anson G. Phelps, deceased, in- 
cluding therein and charging him with all sums received 
by him as receiver of the real estate of said Anson G. 
Phelps, deceased, and crediting them and him with all 
sums duly paid out as such executor and receiver up to the 
31st day of December, 1859 ; and whereby it also appears 
that the said executrix and executor of the last will and tes- 
tament of Anson G. Phelps, deceased, have received from 552 
the real estate the sum of ^016,210 59, and from tlie 
pei'sonal estate the sum of §801,085 90, making together 
the sum of $1,418,296 49, and have paid out and expended 
in expenses attending the execution of their trust, as such 
executrix, executor, and receiver, and in payment of debts 
due or owing by the said Anson G. Phelps, deceased, and 
certain of the legacies by the said last will and testament 
of the said deceased, ordered to be paid the sum of §1,152,- 
372 76, leaving in the hands of the said William E. Dodge, 
as such executor, the sum of $115,892 S3 in cash, together 
with bonds and mortgages to the amount of $717,226 96 ; 
and various parcels of real estate unsold, and debts and 553 
assets uncollected, more particularly specified in said re- 
port of said referee, and the sum of one hundred thou- 
sand dollars and interest in the hands of the executors of 
the last will and testament of Anson G. Phelps, Junior, 
deceased, as hereinafter more particularly specified ; and this 
cause now coming on before this Court on the pleadings and 
proofs, and on reading and filing the admission of service 
of a copy of said report of said referee, notice of motion 
21 
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554 to confirm the same, and for final judgment in this action, 
and admission or proofs of service thereof, on all parties 
who have appeared in this action ; and the exceptions to 
the said report taken and duly filed by the several parties 
to this action, who have excepted to the same, and on hear- 
ing Mr. S. H. Thayer, of counsel for the plaintiff, and 
Messi-s. Daniel Lord, Geo. W. Wright, E. IT. Owen, and 
William Allen Butler, of counsel for the defendants. 

It is now ORDERED, ADJUDGED, and DECREED, and this 
Gourt doth order, adjudge, and decree, pursuant to the 

555 said opinion, decision, and judgment of the General Term 
of this Court, rendered the twelfth day of May, 1858, and 
in the terms of, and in conformity with said decision, as 
follows : 

First. — The will of the said Anson G. Phelps, bearing 
date the twenty-fourth day of March, 1851, and re-publish- 
ed on the twenty-sixth day of Marcli, 1852, as set forth in 
the plaintiff's complaint in this action, was duly executed, 
published, and re-published in due form of law, as a will 

556 of real and personal estate. 

Scco7id, — The election of Olivia Phelps, the widow of 
the testator, to take the several provisions made for her in 
tbe said will, was a full discharge of all her right or claim 
to dower in all and every part of the real estate of which 
the testator died seized, either in this State or elsewhere, 
whether such real estate was or was not validly and effectu- 
ally disposed of by such will. But such election did not 
prevent or preclude her from recovering or claiming her 
share under the statute for the distribution of the pei-sonal 

557 estate of intestates, of any of the personal property of the 
testator which is not validly and effectually disposed by 
the said will to her or others. 

Third, — The real estate of which the testator died 
seized, other than that devised to the wadow, is to be con- 
sidered as equitably converted into money in the hands of 
the executors, in trust, for the purposes of the will, under 
the power of sale contained therein. 
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Fourth. — ^This construction involves the payment of the 558 
mortgages, the principal and interest of which maybe paid 
out of any funds of the estate in the hands of the execu- 
trix, including the rents, issues, and profits, and the pro- 
ceeds of sales of the real estate of the testator. 

Fifth. — ^The real and personal estate of the testator, 
other than that devised and bequeathed to the widow, and 
the proceeds of the sales thereof, and the income, rents, 
issues, and profits thereof, are applicable to the payment of ^^^ 
the debts of the testator, to the provision for the payment 
of the annuity to the widow, and to the payment and pro- 
vision for the payment of the legacies adjudged to be 
valid, according to the tenor and efi*ect of the will ; but 
first applying the income, rents, issues, and profits, so far 
as the same shall be practicable, to the purposes aforesaid, 
and to the payment of the mortgages upon the real estate, 
taxes, assessments, expenses of sales and of a':lministration. 

Sixth, — After paying and satisfying the mortgages, 
taxes, assessments, expenses of sale and of administration, .^00 
and the debts of the testator, and providing tlic? fund di- 
rected to be set apart for the payment of the widow's an- 
nuity, and paying and providing for tlie j^ayment of the 
legacies and bequests herein adjudged to be valid, the rest, 
residue, and remainder of the real and personal estate of 
the testator, other than that devised to the wmcIow, and the 
proceeds thereof must be divided by the executors into as 
many shares as there shall be children and granclchihlren 
of the testator living at the end of ten years from the de- 
cease of the testator, namely, on the tliirtieth day of Xo- 501 
vember, one thousand eight hundred and sixty-three, or 
living at the decease of the survivor of Anson G. Phelps, 
Jun., and William E. Dodge, if such decease shall sooner 
happen ; and the shares on such division are to bo paid to 
the said children and grandchildren as soon after such di- 
vision as may be practicable. 

Seventh. — ^The conditional bequest of fifty thousand dol- 
lars in the seventeenth section of the said will to the exec- 



164 

562 utors of the testator, to aid in founding a college in Liberia, 
is a charitable trust, of a nature so indefinite and uncertain 
that it cannot be legally enforced, and is, therefore, invalid 
and void. 

Eighth, — ^The residuary devise and bequest of the testa- 
tor's general residuary estate, in the twentieth section of the 
said will, to such of the testator's children and grandchildren 
as shall be living at the expiration of ten years from the 
time of his decease, or at the death of the survivor of testa- 
tor's son, Anson G. Phelps, and his son-in-law, William E. 

563 Dodge, if both of them should die within the said ten years, 
is valid, and so are the legacies given by the ninth section 
of the will to the children of the testator who shall be 
living at the expiration of the period, or when the event 
happens upon which the residuary estate (so called) is to 
be divided among the children and grandchildren by the 
twentieth section of the will. 

J^inth. — ^The legacy or annuity of five thousand dollars 
annually to the testator's wife during her natural life, be- 
^^* queathed to her in the fourth section of the said will, is 
valid. And the directions to the executors to invest as a 
separate fund in such securities as the executors might 
judge most expedient, a suflicient sum to yield the amount 
of five thousand dollars annually, is valid. 

Tenth,— TiiQ fund invested for the benefit of the widow, 
at her death went to the next of kin of the testator, under 
the statute of distribution, as undisposed of by the will 
otherwise than for the use of the widow for life. 

605 Eleventh,— T1\Q defendant Anson G. P. Atterbury, a 
grandson of the testator, although born after the death of 
the testator, was begotten, and was legally in being at the 
testator's death, and is entitled to the legacies of ten thou- 
sand dollars and five thousand dollars given by the seventh 
and eighth sections of the said will to each of the testator's 
grandchildren at the time of his death, and so are the other 
crrandchildren of the testator respectively living at the time 
of his death. 
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Twelfth, — ^The legacy or bequest of one thousand dollars 566 
given by the fiffch section of the said will to Lois Howell, 
payable in ten annual instalments of one hundred dollars 
each, is a valid legacy. 

Thirteenth. — ^The legacy of one hundred thousand dollars 
given by the tenth section of said will to the American 
Bible Society, formed in the city of New York, in the year 
1816, payable in ten annual instalments of ten thousand 
dollars each, commencing three years after the decease of 
t he testator, is a valid legacy, and belongs to the defendants 
" The American Bible Society." 567 

Fourteenth. — Tlie legacy of one hundred thousand dollars 
given by the eleventh section of said will to the defendant 
** The American Board of Commissioners for Foreign Mis- 
sions," payable in ten annual instalments of ten thousand 
dollars each, commencing five years after the decease of 
the testator, is also a valid legacy. 

Fifteenth. — The legacy of one hundred thousand dollars 568 
given by the twelfth section of the said will to the testator's 
executors, in trust to pay over ten thousand dollars thereof 
in seven years after the testator's decease to the person 
who, when the same is payable, shall act as treasurer of the 
American Home Missionary Society, formed in the city of 
New York, in the year 1 826, to be applied to the charitable 
uses and purposes of the said society ; and in like manner 
to pay over the sum of ten thousand dollars annually, there- 
after, for such charitable uses and purposes, until the whole 
of the hundred thousand dollars is paid, is also a valid 
legacy. ^^^ 

Siaieenth. — ^The legacy of five thousand dollars given 
bv the thirteenth section of the said will to the Union 
Theological Seminary, located in the city of New York, to 
be paid over to the said seminary in ten annual instalments 
of five hundred dollars each, is also a valid legacy, and it 
belong to the defendants "The Union Theological Sem- 
inary in the city of New York." 
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570 Seventeenth — ^The legacy of three thousand dollars given 
by the fourteenth section of the said will to the Theological 
Seminary, located in Auburn, in the county of Cayuga, to 
be paid in three annual instalments of one thousand dollars 
each, is also a valid legacy, and it belongs to the defendant 
" The Trustees of the Theological Seminary of Auburn, in 
the State of New York. 

Eighteenth, — The legacy of five thousand dollars given 
by the fifteenth section of the said will to " The New Turk 

571 Institution for the Blind," is also a valid legacy. 

Nineteenth, — The legacy of one thousand dollers given 
by the sixteenth section of the said will to the Half- 
Orphan Asylum, located in the Sixth avenue, of the city 
of Xew York, the children of which school attended the 
Mercer Street Church, at the time of making the said 
will, to bo paid by annual instalments of one hundred 
dollars each, and the legacy of the like sum given by 
the same sixteenth section of the said will to the Colored 

572 Orphan Asylum, located on the Fifth avenue, near the 
lower Croton Eeservoir, of which asylum the testator's 
daughter Caroline was one of the managers, are also valid. 
The first of these two legacies belongs to the defendants 
**The Society for the Relief of Half-Orphan and Destitute 
Children, in the city of New York," and the other of the 
said legacies belongs to the defendant " The Association 
for the Benefit of Colored Orphans, in the city of New 
York." 

Twentieth, — ^The legacy of one thousand dollars given 

573 by the eighteenth section of the said will to the testator's 
executors, in trust, to pay the same over to the persons who, 
at his decease, should be the deacons of the Congregational 
Church of his native place, in Simsbury, Connecticut, in the 
district of Hop Meadow, for the benefit of the poor of said 
town, is also a valid legacy. 

Twenty-first, — The legacy of five thousand dollars given 
by the nineteenth section of said will to the executors of 
the testator, in trust, to pay over five hundred dollars 
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thereof, in one year after the testator's decease, to the per- 571 
son who, when the same became payable, shoukl act as 
treasurer of the Xew York State Colonization Society, to bo 
applied to the charitable uses and purposes of said society, 
to pay over in like manner the sum of five hundred dollars 
annually, thereafter, until the whole sum should bo paid, 
is also a valid legacy. And it appearing from the testimony 
ill this case that, since the death of the testator, the society 
mentioned and described in the nineteenth section of the 
said will has been duly incorporated by the name of " The 575 
Xew York State Colonization Society," the said legacy, or 
the several instalments thereof which have become or may 
hereafter become due, from time to time, are payable to the 
treasurer of the said incorporated Xew York State Coloni- 
zation Society, or to any other person authorized by the 
corporation to receive the same, for the charitable uses and 
purposes of the said socict}-. 

Twenty-secoiul, — The executor cannot anticipate the 
payment of the several instalments of the legacies given by r^^n 
the 5th, 10th, 11th, 12tii, 13th, Uth, 15th, 10th, and 10th 
sections of the will, either on a rebate of interest, or dis- 
counting: of the loiracies, or otherwise. 

Twenty-ihird. — Tlic executor and executrix are not au- 
thorized to accumulate any part of the interest or income 
of the testator's estate, for the benefit of those who are 
only presumptively entitled to the general residuary estate 
under the twentieth section cf the will. 

T'loenty-foudh, — The three promissory notes of fifteen 5-7 
hundred dollars each, bearing date the first day of October, 
18:i5, given by Anson G. Phelps, the testator, to his daugh- 
ters, Mellissa Dodge, Caroline P. Stokes, and Harriet X. 
Pond, respectively, as mentioned and described in the 
pleadings and proofs in this case, cannot be legally en- 
forced against his estate, and are invalid and void. 

Twenty -Jifth, — The paper writing for $100,000, and the 
written proposition or direction connected therewith, bear- 
ing date 25th November, 1853, mentioned and described 
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5Y8 in the pleadings and proofs in this case, were not and are 
not valid, either as a promissory note, a declaration of 
trust, a will, or a codicil, or otherwise, and the assets given 
by the executrix for the same form a part of the residuary 
estate of the testator, and should be returned to the execu- 
tor, and must be accounted for by him as a part of the es- 
tate of the testator ; but this decision is to be without pre- 
judice to the rights of the defendants, "The American 
Bible Society," and " The American Board of Commis- 
sioners for Foreign Missions," who are the parties benefi- 
cially interested in sustaining the validity of that instrument, 

S<9 to commence an action, or take other proceediugs for the 
recovery of the sum mentioned in said note, and the inte- 
rest thereon, or for enforcing the payment thereof. 

And rr is hereby further ordered, adjudged, and de- 
creed, that the several exceptions to the said report of 
the said James Maurice, Esq., be, and the same hereby are 
overruled, and that the said report be, and the same is 
hereby in all things ratified and confirmed. 

And this Court, under and pursuant to the said judgment 
680 of the General Term thereof, and for the purpose of carry- 
ing into effect the provisions of the said will, so far as the 
same have been hereinbefore adjudged to be valid, doth 

FURTHER order, ADJDDGE, AND DECREE, aS folloWS I 

Tweyity'Sixth. — ^That the assets given by the executrix 
of Olivia Phelps, to the said Anson G Phelps, Junior, for 
the paper writing for one hundred thousand dollars, bearing 
date 25th November, 1853, and described in the pleadings 
ggj and proofs in this case, and the proceeds thereof, and inter- 
est thereon, be returned and refunded by the executrix and 
executors of the last will and testament of Anson G. Phelps, 
Junior, deceased, and they are hereby adjudged to return 
and pay over the same to the said William E. Dodge, as 
sole surviving executor of the last will and testament of 
Anson G. Phelps, deceased, and tliey shall form part of, 
and by him be accounted for as part of the estate of the 
testator. 



169 

Twenty-seventh. — And this Court doth furthor order, ad- ^82 
judge, and decree, That the said William E. Dodge, as 
sole surviving executor of tlie last will and testament of snid 
Anson G. Phelps, deceased, shall and do, with all conve- 
nient speed, distribute tlie moneys and securities set apart 
and held as a separate fund to secure to the said Olivia 
Phelps, deceased, the widow of tlic said testator, tlie pay- 
ment of an annuity of five thousand dollars annually, during 
her natural life, the principal of w^hich, at the date of said 
report, amounted to the sum of seventy-one thousand one 
hundred dollars, to and amongst the next of kin of the 583 
testator, Anson G. Phelps, deceased, iu manner following, 
viz. : the one-fifth part thereof to the executors of the 
last will and testament of Anson G. Phelps, Junior, de- 
ceased, the further one-fifth part thereof to the defendant 
Melissa P. Dodge, the further one -fifth part thereof to 
the defendant Harriet N. Pond, the further one-fifth jiart 
thereof to the defendant Caroline P. Stokes, the further 
one-fifth part thereof to the de^'endant Olivia P. Atter- 
burj', the further one-fifteenth part thereof to the defendant 
Daniel W. James, the further one-fifteenth part thereof to 5S4 
the defendant Elizabeth E. James, and the further one- 
fifteenth part and residue thereof to the defendant Olivia 
P. James. 

Twenty-eigJith. — And this Court doth further order, 
ADJUDGE, AND DECREE, that the Said William E. Dodge, a^ 
sole surviving executor of the last will and testament of the 
said Anson G. Phelps, deceased, do apply the assets of the 
testator, including the proceeds of the real estate of which 
said testator died seized (other th.an that devised to and set 
apart for the widow), and the rents, income, issues, and ^S5 
profits thereof (so far as he has not already applied the 
same), to the payment of the legacies hereinbefore ad- 
judged to be valid, and that accordingly he pay to Lois 
Howell, widow of the Kev. Mr. Howell, one thousand 
dollars, in ten annual instalments of one hundred dollars 
each ; and to Eliza Phelps, wife of Peter Phelps, one thou- 
sand dollars. 

Twenty-ninth, — And this Court dpth furthor order, au- 
22 
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686 JUDGi:, A^'D decree, that the said William E. Dodge, as 
such surviving executor, shall also, out of said residue of 
said estate, pay to each of the grandchildren of said Anson 
G. Phelps, living at the time of the death of the said Anson 
G. Phelps, being Daniel W. James, Elizabeth E. James. 
Olivia P. James, William E. Dodge, Junior, Arson G. P. 
Dodge, David S. Dodge, Norman W. Dodge, Charles G. 
Dodge, George E. Dodge, and Arthur M. Dodge, Anson 
G. P. Stokes, Elizabeth J. Stokes, James R. Stokes, 
Thomas Stokes, Olivia E. Stokes, Dora S. Stokes, and Wil- 
liam E. D. Stokes, Olivia P. Attcrbury, Boudinot C. Atter- 

^^* bury, and Anson G. P. Attcrbury, Charles M. Pond, Clara 
E. Pond, and Arthur A. Pond, the sum of ten thousand 
' dollars bequeatlied by the 7th clause of the will, and also 
the further sum of five thousand dollars, bequeathed by 
the 8th clause of the will ; each of said sums to be paid to 
them respectively as they shall severally attain the age of 
twenty-one years. 

Thirtieth. — And this Court doth further order, ad- 
judge, AND decree, that the said William E. Dodge, as 
5S8 such surviving executor, or his successors, shall also, out of 
said residue of said estate, and the income, rents, issues, 
and profits thereof, pay unto each of the children of said 
Anson G. Phelps, deceased, who shall be living on the 30th 
day of November, 1S63, or at the death of the said William 
E. Dodge, (whichever event shall first happen,) the sum of 
one hundred thousand dollars. 

Thirtij-jirst, — And this Court doth further okdkr, ad- 
judge, AND decree, that the said William E. Dodge, as 
such surviving executor, shall also, out of the residue of 
^^'^ said estate, and the income, rents, issues, and profits there- 
of, pay unto the American Bible Society so much of the 
sum of one hnndred tliousand dollars bequeathed to said 
society in and by said will as is now due, and the balance 
thereof in equal annual instalments often thousand doUars 
each, as the same shall accrue and become payable, accord- 
ing to the provisions of said bequest. 

Thirtfj'Seooiid — And this Court doth further oudek, ad- 
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Jttdge, akd decree, that the said William E. Dodge, as 590 
such surviving executor, shall also, out of the residue of 
said estate, and the income, rents, issues, and profits there- 
of, pay unto The American Board of Commissioners for 
Foreign Missions, so much of the sum of one hundred thou- 
sand dollars, bequeathed to said Board, as is now due, and 
the balance thereof in equal annual instalments of ten 
thousand dollars each, as the same shall accrue and become 
payable, according to the provisions of said bequest. 

ThiriU'third, — And this Court doth further order, ad- 591 
JUDGE, AND DECREE, that the Said William E. Dodge, as 
such surviving executor, and as trustee under said will, 
shall also, out of the said residue of such estate, and the 
income, rents, issues, and profits thereof, pay unto the ])er- 
son who shall act as treasurer of the American Home Mis- 
sionary Society, the sum of one hundred thousand dollars, 
in ten annual instalments of ten thousand dollars each, 
commencing on the 30th day of November, 18G0. 
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Thirty-fourth. — And this Court doth further order, ad- 
judge, AND decree, that the said William E. Dodg3, as 
such surviving executor, shall also, out of the said residue 
of said estate, and the income, rents, issues, and profits 
thereof, pay unto the Union Theological Se:ninary, in the 
city of New York, so much of the sum of five thousand 
dollara bequeathed to said seminary, in and by so id will, as 
is now due, and the balance in equal annual instalments of 
five hundred dollars each, as the same shall accrue and 
become payable, according to the terms of said bequest. 

Thirty 'fifth. — And this Court doth i'urther ordicr, ad- 593 
judge, and decree, that the said William E. Dodge, as 
such surviving executor, shall also, out of the said residue 
of said estate, and the income, rents, issues, and profits 
thereof, pay unto the trustees of the Theological Seminary 
of Auburn, in tlio State of Xew York, the sum of three 
thousand dollars. 

Thirty-sixth, — And this Court doth further orhdr, ai> 
JUDQE, AND decrek, that t!io SLiid William E. Dodge, as 
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594 such survivirig executor, shall also, out of the said residue 
of said estate, and the income, rents, issues, and profits 
thereof, pay unto tlic New York Institution lor the Blind, 
tlie sum of five thousand dollars. 

Thirty seventh, — And this Court doth further order, 
AD.IUDOIC and decbek, that the said William E. Dodoje, as 
such surviving executor shall, out of the said residue of said 
estate, and the income, rents, issues, and profits thereof, 
l)ay unto the Society for the Relief of Ilalf-Orphan and 
Destitute Children in the City of New York, so much of 
^95 tiie sum of one thousand doIlai*s, bequeathed to said society, 
in and by said will, as is now due, and the balance thereof 
iti equal annual instalments of one hundred dollars each, as 
the same shall accrue and become payable, according to 
the provisions of the said bequest; and also, unto tlie 
Association for the Benefit of Colored Orphans in the City 
of New York, so much of the sum of one thousand dollars 
as is now due, and the balance in annual instalments of 
one hundred dollars each, as the same shall accrue and 
I ecome payable according to the provisions of the said 

596 bequest. 

Thirty-eighth. — And this Court doth further order, 
ADJUDGE, and DECREE, that the said William E. Dodge, as 
such surviving executor of, and trustee under said will, 
shall, out of the said residue of said estate, and the income, 
rents, issues, and profits thereof, pay unto the defendants 
Jury WMlcox and Alonzo Case, deacons of the Congrega- 
tional Church in Simsbury, Connecticut, in the district of 
Hop Meadow, the sum of one thousand dollare, unless such 

597 sum has already been paid. 

Thirty-ninth. — And this Court doth furtlier order, 
ADJODGE, and DECRRE, that the said William E. Dodge, as 
such surviving executor of, and trustee under said will, 
shall, out of said residue of said estate, and the rents, issues, 
income, and profits thereof, pay unto the treasurer of "The 
New York State Colonization Society," so much of the sum 
of five thousand dollai'S, bequeathed to said society, in and 
by said will, as is now due, and the balance in equal annual 
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instalments of £ve hundred dollars each, as the same shall 598 
accrae and become payable, according to the provisions of 
the said bequest. 

Fortieth, — And this Court doth further o&dek, ad- 
judge, and DEGREE, that the said William E. Dodge, as 
such surviving executor, or his successor in office, shall, 
after paying and satisfying or providing for the payments 
hereinbefore directed, on the 30th day of November, in the 
year 1863, or on the decease of said William E. Dodge, 
prior to that day (whichever event shall first appear), 
divide all the residue and remainder of said estate, and 
property, and the rents, issues, income, and profits thereof, 599 
into as many equal shares as there shall be children and 
grandchildren then living of said Anson G. Phelps, de- 
ceased, and pay, convey, assign, and transfer, one of such 
equal parts and shares thereof, to each of said children 
and grandchildren then living of said Anson G. Phelps, 
deceased. 

Forty-first. — And this Court doth further order, adjudge, 
and decree, that the costs and expenses of such accounting 
before the said referee of all parties thereto, and including ^00 
a reasonable allowance to such counsel as shall have 
attended on the accounting, to be certified by said referee 
as just and reasonable, be paid by said William E. Dodge, 
surviving executor as aforesaid, out of the bulk of said 
estate of Anson G. Phelps, deceased, before making the 
payments and distribution hereinbefore ordered and ad- 
judged. 
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601 SUPREME COORT. 

William E. Dodge, sole acting 

Executor of the last Will and 

Testament of Anson G. Phelps, 

deceased, ^Notice of Appeal 

agst 
Charles F. Pond and others. 



Take notice, that the defendants Charles M. Pond, Clara 
F. Pond, Edward A. Pond, by their guardian, appeal from 
so much of the judgment entered in this action at a Special 
Term of this Court, held by his Honor Mr. Justice Ingra- 
C02 ham, on the 7th day of July, 18G0, as is embraced within 
the exceptions to such judgment, taken by these defend- 
ants, and duly filed and served upon you. 
New York, July 10th, 18G0. 

Tours, &c., 

Owen, Gray & Owen, 
Attys. for Defts. above named. 
To S. n. Thayeb, Esq., 

Plff'sAtty. 
John Clancy, 

Clerk, &c. 



603 SUPREME COURT. 



William E. Dodge, sole acting \ 
Executor of the last Will and! 
Testament of Anson G. Phelps, I Exceptions of 
deceased, .^Charles M. Pond, 

agst. ^ *^- 

Chables F. Pond and othera. 



The defendants Charles M. Pond, Clara F. Pond, and 
Edward A. Pond, by their guardian ad litem^ except to 
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the decision of his Honor Justice Ingrabam, given in this 604 
cause, and the judgment entered thereon on the 7th July, 
1 SCO, as follows, to wit : 

1. To so much and such parts of the said decision and 
judgment as decide and adjudge as matter of law, that the 
election of the widow to take the several provisions made 
for her in the will of Anson G. Phelps, deceased, " did not 
prevent or preclude her from recovering or claiming her 
share, under the statute for the distribution of the pereonal 
property of the testator, which is not validly and effectually 
disposed of by the said will to others." 635 

:?. To so much and such parts of the decision and judg- 
ment, as decide and adjudge as matter of law tliat " the 
fund invested for the benefit of the widow's annuity at her 
death went to the next of kin of the testator, under the 
statute of distribution, as undisposed of by the will, other- 
wise than for the use of the widow for life," and as directs 
distribution accordingly ; and which does not decide and 
adjudge, as it should, that such fund, from and after her 
death, falls into the residuum, and is distributable among 606 
the children and grandchildren under the residuary clause 
of the will. 

3. To so much of the decision and judgment as decides 
and adjudges as matter of law that the legacy of one hun- 
dred thousand dollars given by the twelfth section of the 
will to the executors in trust to pay the same by instalments 
to the person who, when the same are payable, shall be the 
treasurer of the American Home Missionary Society, to be 
applied to the charitable uses of the society, is valid, and 607 
as directs the executor to pay the same. 

4. To so much and such parts of the decision and judg- 
ment which decide and adjudge as matter of law that the 
legacy given by the nineteenth section of the will to the 
Xew York Colonization Society, is valid, and as directs 
the executor to pay the same. 

Dated July 10th, 1860. 

Owen, Gray & Owen, 

Attys. for Chas, M. Pond and al. 
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6C'8 SUPREME CODUT, 

Crrr and County of New York. 



William E. Dodge, surviving Ex- 
ecutor, &c., of Anson G. Phelps, 
dec'd, 

agst. 

Jane G. Phelps, Executrix, and John 
L. Mason, Executor, &c., of Anson 
G. Phelps, Jun., deceased, William 
E. Dodge, and others. 

Gents, — Please take notice, that the defendants Jane G. 
Phelps, executrix, and John L. Mason, executor of the last 
€09 will and testament of Anson G. Phelps, Junior, deceased, 
hereby appeal to the General Term of this Couit, from so 
much and such parts of the judgment, or decree entered 
in this action at a Special Term of the Court, bearing date 
the seventh day of July, 1860, as are particularly stated 
and specified in the exceptions herewith filed in this action 
on behalf of said defendants to the decision of said Special 
Term. 

Dated New York, July 13th, 1860. 

Yours, &c., 

Knox & Mason, 
Atty. for Jane G. Phelps, and John 

L. Mason, exrs. 
To S. IT. Thayer, Esq., 

Plff 's Atty. 
John Clancy, 

Clerk, &c. 
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SUPREME COUET, 610 

City and County of New Tobk. 



William E. Dodge, Surviving Ex- 
ecutor of the last "Will and Testa- 
ment of Anson G. PiiELrs, decep.sedj 

against 

Jane G. Phelps, Executrix, and John 
L. Mason, Executor of the last Will 
and Testament of Anson G. Phelps, 
Junr., deceased, and others. 



Gent, — Please to take notice, that the defendants, Jane Oil 
G. Phelps, executrix, and John L. Mason, executor of the 
last will and testament of Anson G. Phelps, Junior, de- 
ceased, except to so much and such parts of the judgmcTit 
of the Special Term, of this Court, for the first Judicial 
District, rendered in this action, and bearing date the 
seventh day of July, one thousand eight hundred and sixty, 
a > are hereinafter specified, that is to say : 

Fii'st, — To so much and such parts, of the said decree as 
decides and adjudges that the income, rents, issues, and 
profits of the real and personal estate of tlie testator are 
applicable to the payment of the debts of the testator, to 
the provision for the payment of tlie annuity to the 612 
widow, and to the payment, and provison for the payment 
of the legacies, adjudged to be valid according to the 
terms of will, whereas, the said decree should have decided 
and adjudged that the testator died intestate as to the rents 
and profits of the real estate of whicli he was seized, and 
the income of hid personal property, which should accrue 
or become payable letweeu the period of his death and 
the time mentioned in the will for the division of the real 
estate, and distribution of the personal estate. 

Secondly. — ^To so much and such parts of the said decree 
as decide and adjudge, that the paper writing for one huu- 
23 



178 



613 dred tliousand dollars, and the written proposition or direc- 
tion connected therewith bearing date the twenty-fifth day 
of November, one thousand eight hundred and fifty -three, 
mentioned and described in the pleadings and proofs in 
this action were not, and are not valid either as a promis- 
sory note or declaration of trust, a will, or a codicil, or 
otherwise, and the assets given by the executrix for the 
same form part of the residuary estate of the testator, and 
should be returned to the executor, and must be accounted 
for by him as part of the estate of the testator. 

G14 Thirdly. — ^To so much and such parts of said decree as 
decide that the assets given by the executrix, Olivia 
Phelps, to the said Anson G. Phelps, Junr., for the paper 
writing for one hundred thousand dollare, dated 25tli 
November, 1853, described in the pleadings and proofs in 
this case, and the proceeds thereof, and interest thereon, be 
returned and refunded by the executrix and executor of 
the last will and testament of Anson G. Phelps, Junior, 
deceased, and adjudge that they return, and pay over the 
same to the said William E. Dodge, as sole surviving ex- 

g]5 ecutor of the last will and testament of Anson G. Phelps, 
and shall form part of, and by him be accounted for as par: 
of the estate of the testator. 

Fourth. — ^To so much and such parts of the said decree, 
contained in the fortieth clause thereof, as adjudge tliat the 
said William E. Dodge, executor, divide the rent, issues, 
income, and profits of said estate as therein provided, 
whereas, the said decree should have adjudged that the said 
Q\Q testator died intestate as to said rents, issues, income, and 
profits. 

Dated New York, July 13th, 1860. 

Yours, &c , 

Knox & Mason, 

Attys. for Defts. Jane G. 

Phelps, andaZ., executrix, &c., 

of Anson G. Phelj s, deceased. 
To S. 11. Thayee, Esq., 

Atty. for Plff. 

John Clancy, Esq., 

Clerk, &c. 
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N. Y. SUPREME COURT, ^^^ 



WiLUAM E. Dodge, Surviving Ex- 
ecutor, &c., 

PlaintiflF; 

against 

Chables F. Pond, Olivia P. James, 
and others, 

Defendants. 



Gentlemen, — ^Please take notice that the defendant 
Olivia P. James, by her guardian ad litem, and the de- 
fendants Daniel W. James and Elizabeth E. James, hereby 
appeal to the General Term of this Court, from so much 
and such parts of the judgment entered in this action, 
under the directions of the Hon. D. P. Ingraham, one of 
the Justices of this Court, on the 7th day of July, in the ^jg 
year 1860, as are particularly stated, and specified in the 
exceptions herewith filed in this action, on behalf of said 
defendants, to the decision of such judge. 
Dated New York, July Yth, 1860. 

Toure, &c., 

Wm. Allen Butler, 
Atty. for Infant Deft. 

Olivia P. James. 

Barney, Butler & Parsonp, 
Attys. for Defts. 



D. W. & E. E. James. 



To S. H. Thayer, Esq., 

PlflF's Attv. 
John Clancy, Esq., 

Clerk, &c. 



586 JUDGKj AND decrep:, that the said William E. Dodge, as 
such surviving executor, shall also, out of said residue of 
said estate, pay to each of the grandchildren of said Anson 
G. Phelps, living at the time of the death of the said Anson 
G. Phelps, being Daniel W. James, Elizabeth E. James, 
Olivia P. James, William E. Dodge, Junior, Arson G. P. 
Dodge, David S. Dodge, Norman W. Dodge, Charles C. 
Dodge, George E. Dodge, and Arthur M. Dodge, Anson 
G. P. Stokes, Elizabeth J. Stokes, James li. Stokes, 
Thomas Stokes, Olivia E. Stokes, Dora S. Stokes, and Wil- 
liam E. D. Stokes, Olivia P. Attcrbury, Boudinot C. Atter- 

^S* bury, and Anson G. P. Atterbury, Charles M. Pond, Clara 
E. Pond, and Arthur A. Pond, the sum of ten thousand 
• dollars bequeathed by the 7th clause of the will, and also 
the further sum of five thousand dollars, bequeathed by 
the 8th clause of the will ; each of said sums to be paid to 
them respectively as they shall severally attain the ago of 
twenty-one year?. 

Thirtieth. — And this Court doth further ordei:, ad- 
judge, AND DECREE, that tlio Said AVilliam p]. Dodge, as 
^S8 such surviving executor, or his successors, shall also, out of 
said residue of said estate, and the income, rents, issues, 
and profits thereof, pay unto each of the children of said 
Anson G. Phelps, deceased, who shall be living on the 30tli 
day of Xovember, 18G3, or at the death of the said William 
E. Dodge, (whichever event shall first happen,) tlie sum of 
one hundred thousand dollars. 

Thirty-first, — And this Court doth further okdeu, ad- 
judge, AND DECREE, that the said William E. Dodge, as 
such surviving executor, shall also, out of the residue of 
^^"^ said estate, and the income, rents, issues, and prolits there- 
of, pay unto the American Bible Society so mucli of the 
sum of one hnndred thousand dollars bequeatlied to said 
society in and by said will as is now due, and the balance 
thereof in equal annual instalments often thoustmd dollars 
each, as the same shall accrue and become i)ayable, accord- 
ing to the provisions of said bequest. 

Thirtf/'Second — And this Court doth further ordkk, ad- 
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JUDGE, AKD DECREE, that tliG Said William E. Dodge, as 690 
such surviving executor, shall also, out of the residue of 
said estate, and the income, rents, issues, and profits there- 
of, pay unto Ihe American Board of Commissioners for 
Foreign Missions, so much of the sum of one hundred thou- 
sand dollars, bequeathed to said Board, as is now due, and 
the balance thereof in equal annual instalments of ten 
thousand dollars each, as the same shall accrue and become 
payable, according to the provisions of said bequest. 

Thirty-third. — And this Court doth further order, ad- 591 
JUDGE, A]SD decree, that the said William E. Dodge, as 
such surviving executor, and as trustee under said will, 
shall also, out of the said residue of such estate, and the 
income, rents, issues, and profits thereof, pay unto the per- 
son who sliall act as treasurer of the American Home Mis- 
sionary Society, the sum of one hundred thousand dolhai-s, 
in ten annual instalments of ten thousand dollars each, 
commencing on the 30th day of November, 1800. 
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Thirty-fourth, — x\nd this Court doth further order, ad- 
judge, AND decree, that the said William E. Dodge, as 
such surviving executor, sliall also, out of the said residue 
of said estate, and the income, rents, issues, and profits 
thereof, pay unto the Union Theological Seminary, in the 
city of New York, so much of the sum of five thousand 
doUara bequeathed to said seminary, in and by said will, as 
is now due, and the balance in equal annual instalments of 
five hundred dollars each, as the same shall accrue and 
become payable, according to the terms of said bequest. 

Thirty-fifth. — And this Court doth further order, ad- 593 
judge, and decree, that the said William E. Dodge, as 
such surviving executor, shall also, out of the said residue 
of said estate, and the income, rents, issues, and profits 
thereof, pay unto the trustees of tlio Theological Seminary 
of Auburn, in the State of Xew York, the sum of three 
thousand dollars. 

Thirty-sixth. — And this Court doth further oriodr, ad- 
judge, AND DEOREK, that t!ie s:iid William E. Dodge, as 
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594 such surviving executor, shall also, out of the said residue 
of said estate, and the income, rents, issues, and profits 
thereof, pay unto tlic New York Institution lor the Blind, 
the sum of five thousand dollars. 

Thirty seventh. — And this Court doth further order, 
ADJUDGE and DECREE, that the said William E. Dodge, as 
such surviving executor shall, out of the said residue of said 
estate, and the income, rents, issues, and profits thereof, 
pay unto the Society for the Relief of Half-Orphan and 
Destitute Children in the City of New York, so much of 
^95 tlie sum of one thousand dollara, bequeathed to said societ^^ 
in and by said will, as is now due, and the balance thereof 
in equal annual instalments of one hundred dollars each, as 
the same shall accrue and become payable, according to 
the provisions of the said bequest; and also, unto the 
Association for the Benefit of Colored Orphans in the City 
of New York, so much of the sura of one thousand dollars 
as is now due, and the balance in annual instalments of 
one hundred dollare each, as the same shall accrue and 
lecome payable according to the provisions of the said 

596 bequest. 

Thirty-eighth. — And this Court doth further order, 
ADJUDGE, and DECREE, that the said William E. Dodge, as 
such surviving executor of, and trustee under said will, 
shall, out of the said residue of said estate, and the income, 
rents, issues, and profits thereof, pay unto the defendants 
Jury Wilcox and Alonzo Case, deacons of the Congrega- 
tional Church in Simsbury, Connecticut, in the district of 
Hop Meadow, the sum of one thousand dollai-s, unless such 

597 sum has already been paid. 

Thirty-ninth. — And this Court doth further order, 
ADJUDGE, and DECRRE, that the said William E. Dodge, as 
such surviving executor of, and trustee under said will, 
shall, out of said residue of said estate, and the rents, issues, 
income, and profits thereof, pay unto the treasurer of " The 
New York State Colonization Society," so much of the sum 
of five thousand dollar, bequeathed to said society, in and 
by said will, as is now due, and the balance in equal annual 
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instalments of five hundred dollars each, as the same shall 598 
accrue and become payable, according to the provisions of 
the said bequest. 

Fortieth. — And this Court doth further oedes, ad- 
judge, and DECREE, that the said William E. Dodge, as 
such surviving executor, or his successor in office, shall, 
after paying and satisfying or providing for the payments 
hereinbefore directed, on the 30th day of November, in the 
year 1863, or on the decease of said William E. Dodge, 
prior to that day (whichever event shall first appear), 
divide all the residue and remainder of said estate, and 
property, and the rents, issues, income, and profits thereof, ^99 
into as many equal shares as there shall be children and 
grandchildren then living of said Anson G. Phelps, de- 
ceased, and pay, convey, assign, and transfer, one of such 
equal parts and shares thereof, to each of said children 
and grandchildren then living of said Anson G. Phelps, 
deceased. 

Forty-first — And this Court doth further order, adjudge, 
and DECREE, that the costs and expenses of such accounting 
before the said referee of all parties thereto, and including ^00 
a reasonable allowance to such counsel as shall have 
attended on the accounting, to be certified by said referee 
as just and reasonable, be paid by said William E. Dodge, 
surviving executor as aforesaid, out of the bulk of said 
estate of Anson G. Phelps, deceased, before making the 
payments and distribution hereinbefore ordered and ad- 
judged. 
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632 judgment, it is adjudged that the principal and iuteregt of 
the mortgages (upon the real estate of which the testator 
died seized) may be paid out of any funds of the estate in 
the hands of the executrix (or executor), including the 
rents, issues, and profits, and the proceeds of sales of the 
real estate of the testator ; whereas, these defendants, ex- 
cepting thereto, insist that such mortgages shall be paid out 
of the principal of the proceeds of such real estate, and that 
the rents, income, and proceeds thereof, and of the per- 
sonal estate, shall be distributed amongst these defendants, 
and the children and other grandchildren of the testator. 

633 JFburth exception. — For that by the fifth clause of such 
judgment it is adjudged that the income, rents, issues, and 
profits of the real and personal estate of the testator shall 
be first applied, so far as the same shall be practicable, to 
the payment of the debts of the testator, the provision for 
the payment of the annuity to the widow, and the pay- 
ment and provision for the payment of the legacies 
adjudged to be valid, and the payment of the mortgages 
upon the real estate, taxes and expenses; whereas, these 
defendants, excepting thereto, respectfully insist, that each 

634 and every of such payments shall be made out of the prin- 
cipal of such property, and tlie taxes and assessments out of 
the specific real and personal estate taxed and assessed, and 
that such rents, issres, income, and profits shall be distrib- 
uted amongst the children and grandchildren of the tes- 
tator living and in being at the time of liis decease. 

Mfth Exception. — For that by tlie sixth clause of the 
said judgment, it is adjudged that after paying and satisfy- 

635 ^°S ^^ mortgages, taxes, assessments, expenses, and debts, 
providing the fund set apart for the payment of the 
widow's annuity, and paying and providing for the lega- 
cies and bequests adjudged to be valid, the rest, residue, 
and remainder of the real and personal estate of the testa- 
tor must be be divided by the executors amongst, and paid 
to the children and grandchildren of the testat' r living at 
the end of ten years from his decease, or at the decease 
of the survivor of Anson G. Phelps, Jun., and William E. 
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Dodge, if sncb decease shall sooner happen, (vv'hieh would 636 
include after-born grandchildren.) Whereas, these defend- 
ants, excepting thereto, insist that such judgment should 
have had reference only to sucli children and grandchil- 
dren as were living or in being at the testator's decease, 
and cannot legally take in after born grandchildren. 

Sixth Exception. — For that by the eighth chause of such 
judgment and decision, it is adjudged, that the residuary 
devise and bequest of the testator's general residuary estate, 
in the twentieth section of said will, is valid. Whereas, these 637 
defendants, excepting thereto, insist that the same is invalid, 
so far as it is intended by such adjudication to let in after- 
born grandchildren. 

Seve?}ih Exception. — For that by the thirteenth, four- 
teenth, fifteenth, sixteenth, seventeenth, ninteenth, and 
twenty-first clauses of such judgment and decision, it is 
adjudged that the several legacies given by the tenth, 
eleventh, twelfth, thirteenth, fourteenth, sixteenth, and 63S 
nineteenth sections of the said will are valid legacies, and 
should be paid to the several legatees therein named. 
Whereas, these defendants, excepting thereto, insist tliat 
each and every of such legacies are invalid and null. 

Eighth Exception. — For that by the twenty-seventh 
clause of such judgment and decision, it is adjudged that 
tlie said William E. Dodge, as sole surviving executor of 
the said last will and testament of Anson G. Phelps, de- 
ceased, shall distribute the moneys and securities set apart 
to secure to the said Olivia Phelps, deceased, the widow of ^^^ 
the testator, the payment of an annuity of five thousand dol- 
lars annually, amounting to the sum of seventy-one thousand 
one hundred dollars, to and amongst the next of kin of the 
testator, Anson G. Phels, deceased. Whereas, these defend- 
ants, excepting thereto, insist that such moneys and securi- 
ties should be paid and distributed to and amongst the 
children and grandchildren of the said Anson G. Phelps, 
deceased, living or in being at the time of his decease. 

24 
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640 Ninth Exception, — For that, by tlio twenty-eighth clause 
of such judgment and decision, it is adjudged, that, the said 
"William E. Dodge, as such sole surviving executor, &c., do 
apply the assets of the testator, and the rents, issues, 
income, and profits thereof, to the payment of the legacies 
therein before adjudged to be valid. Whereas, these 
defendants, excepting thereto, insist, as they have before 
insisted, that such assets and such rents, issues, income, and 
profits, shall be distributed amongst the children and 
grandchildren of said Anson G. Phelps, deceased, living or 
in being at the time of his death, only deducting from and 

fi'il paying out of the principal of such assets, the debts, ex- 
penses, and valid legacies under said will. 

Tenth Exception. — For that, by the thirty-first, thirty- 
second, thirty-third, thirty -fourth, thirty- fifth, thirty-seventh, 
and thirty-ninth clauses of said judgment and opinion, the 
said "William E. Dodge, as such surviving executor, is 
ordered and decreed to pay the several legacies therein 
separately mentioned, out of the residue of the said estate, 
and the rents, issues, income, and profits thereof. Whereas, 
these defendants excepting thereto, and to each and every 
C42 of the said clauses, judgments, and decisions, insist, as they 
have before insisted, that such several legacies, and each of 
them, are invalid, and not to be paid out of such assets ; 
and, especially, shall not be paid out of the said rents, 
issues, income, and profits, &c. 

Eleventh Excerption, — For that, by the fortieth clause of 
such judgment and opinion, it is ordered, adjudged, and 
decreed, that the said William E. Dodge, as such surviving 
04-3 executor, or his successor in oflSce, shall, on the thirtieth of 
November, 1863, or on the decease of the said William E. 
Dodge (whichever event shall first happen), divide all the 
residue and remainder of said estate, and the rents, issues, 
income, and profits thereof, amongst, and pay, convey, 
assign, and transfer the same to each of the children and 
grandchildren then living of said Anson G. Phelps, de- 
ceased, equally. Whereas, these defendants, excepting 
thereto, insist that such distribution and payment should 
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be amongstj and to, the children and grandchildren of the 644 
said testator living and in being at the time of his decease, 
excluding afler-born grandchildren. 

In all which matters and decisions of law, these defend- 
ants do except and appeal from, in manner and form afore- 
said. 

Olivia P. Atteebury, 

BouDiNOT 0. Attebbuky, 
Anson G. P. Atterbury, 

By their Guardian, 

Chas. Edwards, 

Attorney for said Defts. 



SUPREME COURT. 



William E. Dodge, sole surviving 
Executor, &c., 

ag8t 

Charles F. Pond and others. 



To the Clerk of the City and County of New York, 
The Clerk of the Court, and 
S. H. Thayer, Esq., 

PlflTs Atty. : 

You are hereby notified that the defendants, Benjamin 
B. Atterbury and Olivia P. Atterbury his wife, appeal 
from so much and such parts of the judgment and decision 
made by his Honor Justice Ingraham, in tbo above action, 
at Special Term the 7tli day of July. 1860, as will be 
found embraced, for the purposes of such appeal, in the 
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6i6 nnderwritteii exc3ption to such decision, on mattera of 

law. 

New York, 13th July, 1860. 

Yours, &c., 

Weight & Mereiiie\v, 
Attorney's for Defts, 
Benjamin B. Atterbury, 

and Olivia P. his wife, 
52 Wall street, 
New York. 



If. Y. SUPREME COURT. 



William E. Dodge, surviving Ex- i Exceptions of 
ecutor, &c., f I^^fts, Benjamin 

647 I B. Atterbury 

ayst. f and Olivia P- 

l Atterbury his, 
Charles F. Pond, and Others. 1 wife. 



The defendants, Benjamin B. Atterbury and Olivia P. 
Atterbury, liis wife, for the purpose of a review and ap- 
peal hereby, pursuant to the Statute in such case made and 
provided, except to the decision of his Honor Judge Ingra- 
ham, given in this action, and the judgment thereon, as 
follows, to wit : 

I. — To so much and such parts of the said decision and 
ptQ judgment as do not decide and adjudge that the real estate 
of which the testator died seized, vested, on the testator's 
decease, in his heire-at-law, subject only to the executioQ 
of an imperative power, in trust, to the executors aud ex- 
ecutrix, to sell the same. 

11. — ^To so much and such parts of the said decision of 
judgment as decides and adjudges that the principal and 
interest of the mortgages upon the real estate of which 
the testator died seized, may be paid out of any funds of 
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the estate in the hands of tlie executrix (or executor), in- 649 
eluding the rents, issues, and profits, and the proceeds of 
sales of the real estate of the testator, and which does not 
decide and adjudge that the principal and interest of such 
mortgages shall be paid out of the proceeds of the respect- 
ire mortgaged premises, and that the residue of the inter- 
est and income of the real estate, and of the proceeds of 
the sales of the said real property, belongs to the next-of- 
kin of the testator, being his children, and the children of 
his deceased daughter, Mrs. Elizabeth James, exclusively. 

650 
III. — To so much and such parts of the said decision and 
judgment as decide and adjudge that the real and personal 
estate of the testator, other than that devised and be- 
queathed to the widow, and the proceeds of the sales 
thereof, and the income, rents, issues, and profits thereof, 
are applicable to the payment of the debts of the testator, 
to the provision for the payment of the annuity to the 
widow, and to the payment and prouision of the legacies 
adjudged to be valid, according to the tenor and effect of 
the will ; but first applying the income, rents, issues, and 
profits, so far as the same shall be practicable, to the pur- ^^l 
poses aforesaid, and to the payment of the mortgages upon 
the real estate, taxes, assessments, expenses of sales and 
of administration ; and which does not decide and ad- 
judge that such payments of tne debts and legacies ad- 
judged to be valid, mortgages, taxes, and assessments, shall 
be paid out of the principal of such real and personal 
property exclusively, the rents, income, and profit thereof. 



IV. — ^To so much and such parts of the said decision, and 
judgment as decide and adjudge as matter of law, that the 
taxes and assessments are chargeable upon the real estate 
generally, and not upon the specific real estate taxed, and 
assessed or the proceeds thereof. 

V. — To so much and snch parts of the said decision, and 
judgment as decide and adjudge as matter of law, that after 
paying and satisfying the mortgages, taxes, assessments, 
expenses of tort, and of administration, and the debts of the 
testator, and providing the fund set apart for the widows 
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653 annuity, and paying and providing for the payment of the 
bequests adjudge to be valid, the residue of the real and 
personal estate, of the testator, and the proceeds thereof, 
must be divided by the executors into as many shares as 
then shall be children and grandchildren of the testator 
living, on the 30th day of November, 1S63, or living at the 
decease of the survivor of Anson G. Phelps, Junior., and 
"William E. Dodge, if such decease shall sooner happen ; 
and that the shares on such division are to be paid to the 
said children and grandchildren as soon, after such division 

QKA as niay be practicable ; and which does not decide, and 
adjudge that such residue of the real and personal estate, 
of the testator must be divided by the said executors 
amongst, and paid to the next of kin, of the testator con- 
sisting of his children, and the children of his deceased 
daughter Mrs. Elizabeth James. 

VL — ^To so much and such parts of the said decision, 
and judgment as decide, and adjudge that the residuary 
devise and bequest of the testator's general residuary 
estate, in the twentieth section of the said will to 

g55 such of the testators children and grandchildren as shall be 
living at the expiration of ton years, from the time of his 
decease, or at death of survivor of the testator's son Anson 
G. Phelps, and his son-in-law William E. Dodge, if both of 
them should die within the said ten years, is valid, as to 
the general residuary real and personal estate of the 
testator; and which does not decide, and adjudge that the 
said residuary devise and bequest of the testator's general 
residuary real and personal property, in the twentieth sec- 
tion of said will, to such of the testators children and 
grandchildren as shall bo living at the expiration of ten 
years, from the time of his decease, or at the death of the 

656 survivor of the testator's son Anson G. Phelps, Junior, and 
his son-in-law William E. Dodge, if both should die within 
the said ten years, is null and void, and that the general 
residuary real and personal propert of the testator goes, 
and belongs to his heirs and next of kin. 

VIL — ^To so much and such parts of the said decision, 
and judgment as decide and adjudge, as matter of law, that 
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the several bequests, and devises to the several persons, 666 
societies, and corporations named in the 10th, 11th, 12th, 
13th, 14th, 16th, and 19th, articles, of said will are valid 
legacies. 

YIII. — ^To so much of the said decision and judgment as 
directs that the said William E. Dodge, as such surviving 
executor, or his successor, shall, out of the residue of said 
estate, and the income, rents, issues and profits thereof, 
pay the several bequests and sums specified in the 31st, 
32d, 33d, 34th, 35tli, 37th, and 39th clauses or articles of ^57 
said judgment, and to each and every of said articles, and 
the directions therein contained separately. 

IX. — ^To so much and such parts of the said decision and 
judgment as orders, adjudges, and decrees that the said 
William E. Dodge, as such surviving executor, or his suc- 
cessor in oflice, shall, after paying and satisfying, or pro- 
viding for the payments therein before directed, on the 
30th day of Xovember in the year 1863, or on the decease 
of the said William E. Dodge prior to that day, (whichever 
event shall first happen,) divide all the residue and re- "^^ 
mainder of said estate and property, and the rents, issues, 
income, and profits thereof, into as many equal shares as 
there shall be children and grandchildren living of said 
Anson G. Phelps, deceased, and pay, convey, assign, and 
transfer one of such equal parts and shares thereof to each 
of said children and grandchildren then living of said 
Anson G. Phelps, deceased ; and which does not order, 
adjudge, and decree that the said William E. Dodge, as 
such surviving executor, shall forthwith distribute and pay 
over all such residue and remainder of said estate and 659 
property, and the rents, issues, income, and profits thereof, 
to the next of kin of the said testator, being his children 
and the children of his daughter, Mrs. Elizabeth James. 

Weight & Merrihew, 
Attys. for Defts. Benjamin B. Atterbury and 

Olivia P. his wife. 
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660 SUPREME COURT. 



William E. Dodge, sole surviving 
Executor, &c., f Exceptions 

„^^^ > of Charles F. Pond 

'^^^' [ and Wife. 

Charles F. Pond and others. 



To the Clerk of the City and County of New York, 
661 The Clerk of the Court, and 
S. H. Thayer, Esq., 

Plff's Atty. : 
You are hereby notified, that the defendants, Charles F. 
Pond and Harriet N". his wife, appeal from so much and 
such parts of the judgment and decision made by his Honor 
Justice Ingraham, in the above action, at Special Term, the 
7th day of July, 1860, as will be found embraced for the 
purposes of such appeal in the under-written exceptions to 
such decision on matters of law. 
New York, 13th July, 1860. 
Yours, &c., 

Cagoer & Hill, 
Attys. for Defts. C. F. Pond and wife. 
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N. Y. SUPREME COUET. 6^2 



WiujAM E. Dodge, surviving execu-i-i? .. ,» T^ 

g ' / -c^xceptiona of Dc- 

^^^^ *^-' f fendants Charles 

F. Pond and 

Harriet N. his 

Charles F. Pond and others. \ Wife. 



affst. 



The defendants Charles F. Pond and Harriet!^, his wife, 
for the purpose of a review and appeal, hereby, pui-suant to 
the statute in such case made and provided, except to the 
decision of his Honor Judge Ingraham, given in this action, 
and the judgment thereon, as follows, to wit: 

I. To so much and such parts of the said decision and 663 
judgment as do not decide and adjudge that the real estate 
of which the testator died seized, vested, on the testator's 
decease, in hisheira at law, subject only to the execution of 
an imperative power, in trust, to the executors and execu- 
trix, to sell the same. 

U. To so much and such parts of the said decision and 
judgment as decide and adjudge that the principal and in- 
terest of the mortgages upon the real estate of which the 
testator died seized may be paid out of any funds of the es- 
tate in the hands of the executrix (or executor), including 
the rents, issues, and profits, and the proceeds of sales of 
the real estate of the testator, and which does not decide qqa 
and adjudge, that the principal and interest of such mort- 
gages shall be paid out of the proceeds of the respective 
mortgaged premises, and that the residue of the interest and 
income of the real estate, and of the proceeds of the sales of 
the said real property belongs to the next of kin of thes 
testator, being his children and the children of his deceased 
daughter, Mrs. Elizabeth James, exclusively. 

HI. To so much and such parts of the said decision and 
judgment as decide and adjudge that the real and personal 
estate of the testator, other than that devised and bequethed 
25 
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665 to the widow, and the proceeds of the sales thereof, and the 
incon:e, rents, issues, and profits thereof, are applicable to 
the payment of the debts of the testator, to the provision 
for the payment of the annuity of the widow, and to the 
payment and provision of the legacies adjudged to bo valid, 
according to the tenor and efi^ect of the will ; but first ap- 
plying the income, rents; issues, and profits, so far as the 
same shall be practicable, to the purposes aforesaid, and to 
the payment of the mortgages upon the real estate, taxes, 
assessments, expenses of sales, and of administration ; and 
which does not decide and adjudge that such payments of 
the debts and legacies adjudged to be valid mortgage?, 
and assessments, shall be paid out of the principal of such 
real and personal property, excluding the rents, income, 
and profits thereof. 

IV. To so much and such parts of the said decision and 
judgment as decide and adjudge as matter of law, that the 
taxes and assessments are chargeable upon the real estate 
generally, and not upon the specific real estate taxed and 
assessed, or the proceeds thereof. 

ggY ^' To so much and such parts of the said decision and 
and judgment as decide and adjudge as matter of law, that 
after paying and satisfying the mortgages, taxes, assess- 
ments, expenses of sale and of administration, and tlie debts 
of the testator, and providing tlie fund set apart for the 
widow's annuity, and paying and providing for the pay- 
ment of the bequests adjudged to be valid, the residue of 
the real and personal estate of the testator, and the pro- 
ceeds thereof, must bo divided by the executors into as 

gg3 many shares as there shall bo children and grandchildren 
of the testator living on the 30th day of November, 1863, 
or living at the decease of the survivor of Anson G. Pheps, 
Jun., and William E. Dodge, if such decease shall sooner 
happen ; and that the shares on such division are to be 
paid to the said children and grandchildren, as soon after 
such division as may be practicable ; and which does not 
decide and adjudge that such residue of the real and per- 
sonal estate of the testator must be divided by the said 
cxeQutors amongst, and paid to the next of kin of the tes- 
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tator, consisting of his children and the children of his 669 
deceased daughter Mrs. Elizabeth James. 

VI. To so much and such parts of the said decision and 
judgment as decide and adjudge that the residuary devise 
and bequest of the testator's general residuary estate in the 
twentieth section of the said will to such of the testator's 
children and grandchildren as shall be living at the expi- 
ration of ten years from the time of liis decease, or at the 
death of the survivor of tne testator's son, Anson G. Phelps, 
and his son-in-law William E. Dodge, if both of them 
should die within the said ten years, is valid, as to the ^*^ 
general residuary real and personal CvStatc of the testator ; 
and which does not decide and adjudge that tlie said re- 
siduary devise and bequest of the testator's general residu- 
ary real and personal property in the twentieth section of 
said will, to such of the testator's children and grandcliil- 
dren as shall be living at the expiration of ten years from 
the time of his decease, or at the death of tlie survivor of 
the testator's son Anson G. Phelps, Jun., and his son-in- 
law William E. Dodge, if both should die within the said 
ten years, is nnll and void ; and that the general residuary "* ^ 
real and personal property of the testator goes and belongs 
to his heirs and next of kin. 

Vn. To so much and such parts of the said decision and 
judgment as decide and adjudge as matter of law, that the 
several bequests and devises to the several persons, so- 
cieties, and corporations, named in the 10th, 12t]i, 12t]i, 
13th, 14th, 16th, and 19th articles of said will arc valid 
legacies. g -g 

Vlll. To 80 much of the said decision and judgment as 
directs that the said William E. Dodge as sucli surviving 
executor, or his successor, shall, out of the residue of said 
estate, and the income, rents, issues, and ])rorit3 thereof, 
pay the several bequests and sums specified in the 31at, 
32d, 33d, 34th, 35th, 37th, and 39th clauses or articles of 
said judgment, and to each and every of said articles, and 
the directions therein contained separately. 
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673 IX. To BO much and sucli parts of the said decision and 
judgment as orders, adjudges, and decrees, that the said 
William E. Dodge, as such surviving executor, or his suc- 
cessor in office, shall, after paying and satisfying, or pro- 
viding for the payments thereinbefore directed, on the 30th 
day of Isovember, in the year 1863, or on the decease of 
the said William E. Dodge prior to that day, (whichever 
event shall first happen,) divide all the residue and re- 
mainder of said estate and property, and the rents, issues, 
income, and profits thereof, into as many equal shares as 
there shall be children and grandchildren living of said 
Anson G. Phelps, deceased, and pay, convey, assign, and 

"•^ transfer one of such equal parts and shares thereof to each 
of said children and grandchildren then living, of said 
Anson G. Phelps, deceased ; and which does not order, ad- 
judge, and decree, that the said William E. Dodge, as such 
surviving executor, shall forthwith distribute and pay, over 
all such residue and remainder of said estate and property, 
and the rents, issues, income, and profits thereof, to the 
next of kin of the said testator, being his children and the 
children of his daughter Mrs. Elizabeth James. 

Cagoer & Hill, 

Attys. for Defendants 

C. F. Pond and Wife. 



SUPREME COUET. 



William E. Dodge, sole acting Exe- 
cutor, &c., 

dgst. 
Charles F. Pond and others. 



Please take notice, that the plaintiflF in this action here- 
by excepts to so much of the decision of his Honor Justice 
Ingraliam herein, and the judgment rendered thereon July 
7th, 1860, as adjudges that the executor cannot anticipate 
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the payment of the several instalments of the legacies given 675 
by the fifth, tenth, eleventh, twelfth, thirteenth, fourteenth, 
fifteenth, sixteenth, and nineteenth sections of the said will, 
either on a rebate of interest or discounting of the legacies, 
or otherwise. 

Dated New York, July 18th, 1860. 

Yours, (fee, 

S. H. Thayee, 

Atty. for Plff. 
To Jno. Clancy, Esq., 

Clerk. 
To The Attorneys for the several Defendants. 



SUPEEME COURT. 676 



"William E. Dodge, sole acting Ex- 
ecutor, (fee, 

agst 
Charles F. Pond and others. 



Please take notice, that the plaintiff in this action hereby 
appeals to the General Term of this Court from the twenty- 
second section of the judgment of this Court in this action, 
rendered at Special Term July 7th, 1860, whereby it is 
adjudged that the executor cannot anticipate the payment 
of the several instalments of the legacies given by the 6th, 
10th, 11th, 12th, 13th, 14th, 15th, 16th, and 19th sections 
of the will, either on a rebate of interest or discounting of 
the legacies, or otherwise. 
Dated New York, July 18th, 1860. 

Yours, &c., 

S. II. Thateb, 

Plff 's Atty, 
To Jno. Clancy, Esq., 

Clerk. 
To the Attorneys for the several Defendants. 
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677 SUPREME COURT. 



William E. Dodoe, sole acting Ex- 
ecutor, &c., 

agat 

Charles F. Pond and wife, and others. 

Please to take notice, that the plaintiff in this action, 
pursuant to an order of this Court in this action, hereby 
excepts to so much of the decision of his Honor Judge 
Ingraham in this action, and the judgment rendered thereon, 
on the 7th day of July, 1860, as decides and adjudges, that 
the conditional legacy or bequest of $50,000 in the 17th 
section of the will of Anson G. Phelps, deceased, to the 
"78 executore of the testator, to aid in founding a College in 
Liberia, is a charitable trust of a nature so indefinite and 
uncertain that it cannot be legally enforced, and is there- 
fore invalid and void. 
Dated New York, July 18th, 1860. 

Yours, &c., 

S. n. Thayer, 
Atty. for W. E. Dodge, ExV 
Plff. above named. 
To John Clancy, Esq., 

Clerk. 
The Attorneys for the several Defendants. 
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K Y. SUPREME COURT. ^79 



William E. Dodge, Sole Surviving 
Executor, &c., of Anson G. Phelps, 
dec'd, 

against 

CriARLEs F. Pond and Wife, and 
others. 

Please take notice, that the plaintiffs in this action, pur- 
suant to an order of this Court in this action, hereby ap- 
peals to the General Term thereof from so much of the 
judgment of the Special Term thereof, entered July 7th, 
18G0, as adjudges that the conditional bequest of 050,000 
in the seventeenth section of the will of Anson G. Phelps, 
deceased, to the executors of the testator, to aid in founding 
a college in Liberia, is a charitable trust of a nature so in- 
definite and uncertain that it cannot be legally enforced, ggQ 
and is, therefore invalid and .void. 
Dated Xew York, July 18th, 18G0. 
• Youra, &c., 

S. H. Thayee, 
Atty. for W. E. Dodge, Ex'r 
Plff. above named. 
To John Clancy, Esq., 

The Clerk of the Supreme Court. 
The Attorneys for the several Defendants. 
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681 K Y. SUPKEME COURT. 



William E. Dodge, surviving Ex- 
ecutor of the Last Will and Testa- 
ment of Anson G. Phelps, dec'd, 

against 

Charles F. Pond and Harriet 
his Wife, and others. 

Due, timely, and suflBcient service is hereby admitted of 
notice of appeal to the General Term of this court from the 
judgment entered in this action, at Special Term, under 
the direction of his Honor Justice Ingraham, and pursuant 
^^^ to his decision, July Yth, 1860, on the part of the defend- 
ants Charles F. Pond and wife, Benjamin B. Atterbury 
and wife, Daniel W. James, Elizabeth E. James, Olivia P. 
James, Olivia P. Atterbury, Boudinot C. Atterbury, An- 
son G. Atterbury, Charles M. 'Pond, Clara F. Pond and 
Edward A. Pond, John L. Mason, executor, and Jane G. 
Mason, executrix of Anson G. Phelps, Jr., deceased, and of 
the several exceptions taken and filed by said defendants 
respectively to the said decision and judgment, and se- 
curity upon said several and respective appeals is hereby 
waived. 

Dated New York, July 18th, 1860. 

S. H. Thayer, 

Atty. for Plff. 
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SUPREME COURT, 



C83 



City and Couxxr of Xew Youk. 



— ■> 



WiLLLiAM E. Dodge, surviving Executor of tlio last 
AVill and Testament of Anson G. Puklps, de- 
ceased, 

a(jalnf<t 

Charles F. Pond and IlAKKii/r X. his Wife, Wil- 
liam E. Dodge and !^^elissa P. his Wife, James 
Stokes and Caroline P. Iiis wife, Benjamin V>. 
Atterbury and Olivia P. his AVife, Daniel W. 
James, Elizabeth E. James, Olivia P. James, 
William E. Dodge, Junior, Anson G. P. Dodge, 
David S. Dodge, Xorman W. Dodge, Charles C. 
Dodge, George Vu. Dodge, Arthur M. Dodge, 
Anson G. P. Stokes, Elizabeth J. StokesS, James 
13. Stokes, Thomas i^tokes, Olivia E. Stoke?', Dora 
L. Stokes, William E D. Stokes, Caroline Stokes, 
Olivia P. Atterbury, Poudinot C. Atterbury, 
Anson G. P. Atterbury, Charles M. Pond, Clara 
F. Pond, Edward A. Pond, Lois Howell, Peter 
Phelps and Eliza his Wife, The American Bible 
Society, The American Board of (Jommissioners 
for Foreign Missions, Jasper Corning, Treasurer 
of the American Home iti^sionary Society, Ihc 
Union Theological Seminary in the city of New 
York, The Kew York Institution for tlic Blind, 
The Society for the Belief of Half-Orphan and 
Destitute Children in the city of New York, The 
Association for the benetit of Colored Or|)lians in 
the city of New York, Nathaniel Ilayden, Trea- 
surer of the New York State Colonization Society, 
Jury Wilcox and A. Case, Deacons of the Churcli 
in IIop Meadow, and the Trustees of the Tlieo- 
logical Seminary of Auburn, in the State of New 
York, Jane G. Phelps, Executrix, and John L. 
Mason, Executor of the last AV^ill and Testament 
of Anson G. Phelps, Junior, deceased, and James 
Stokes, Administrator of the goods, chattels, and 
credits which were of Olivia Phelps, deceased. 
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This action was commenced on the GtU day of April, 
1855, by the service of the summons and complaint on the 
defendants. 
26 
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686 The answers were served as follows : 

The answer of Anson G. Phelps, on the 21st day of Feb- 
ruary, 1856; of William E. Dodge and wife, William E. 
Dodge, Junr., and Anson P. Dodge, on the 19th day of No- 
vember, 1855 ; of Charles F. Pond and wife, on the 5th 
day of October, 1S55 ; of Benjamin B. Attcrbury and A\ife, 
on the 13th day of October, 1855; of Charles M. Pond, 
Edward A. Pond, and Clara F. Pond, infants, by Jolm G. 
Vose their guardian, on the 24th day of October, 1855 ; of 
Olivia P. James, infant, by Daniel D. Lord her guardian, 
on the 21st day of February, 1855 ; of OliviaP. Atterbury, 

"^* Boudinot C. Atterbury, and Auson G. P. Atterbury, in- 
fants, by Lewis Atterbury, Junr., their guardian, on tlie 
25th day of September, 1855 ; of David S. Dodge, Charles 
C. Dodge, Anson G. Phelps Stokes, Elizabeth J. Stokes, 
Norman W. Dodge, George E. Dodge, Arthur M. Dodge, 
James B. Stokes, Thomas Stokes, Olivia E. Stokes, DoraL. 
Stokes, William E. D. Stokes, and Caroline Stokes, infants, 
by Daniel D. Lord their guardian, on the 19th day of 
November, 1855 ; of Daniel W. James and Elizabeth E. 
James, on the 1st day of December, 1855 ; of Jasper Corn- 
ing, treasurer of the American Home Missionary Socety, 
on tlie 21st day of May, 1S55; of tlieNew YorkListitution 

ggg for the Blind, on the 6th day of August, 1855 ; and of the 
Trustees of the Theological Seminary of Auburn, on the 
15th day of May, 1855. 

The American Bible Societv and the American Board of 
Commissioners for Foreign Missions, caused their appear- 
ance to bo duly entered June Gth, 1855, but did not answer. 
The other defendants in the action were dulv served with 
the summons, but did not appear. 
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Tlie names of the original parties to the action are as fol- 689 
lows : 



William E. Dodge, sole surviving Executor of the 
last Will and Testament of Anson G. Phelps, de- 
ceased, 

against 

Anson G Phelps, Junior, William E. Dodge an J 
Melissa P. his Wife, James Stokes and Caroline P. 
his Wife, Charles F. Pond and Harriet N. his 
Wife, Benjamin B. Atterbury and Olivia P. his 
Wife, Daniel W. James, Elizabeth E. James, 
Olivia P. James, William E. Dodge, Junior, An- 
son G. P. Dodge, David S. Dodge, Xorman W. 
Dodge, Charles C. Dodge, George E. Dodge, x\r- 
thur M. Dodge, Anson G. P. Stokes, Elizabeth J. 
Stokes, James B. Stokes, Thomas Stokes, Olivia 
E. Stokes, Dora L. Stokes, William E. D. Stokes, 
Caroline Stokes, Olivia P. Atterbury, Boudinot 
C. Atterbury, Anson G. P. Atterbury, Charles 
M. Pond, Clara F. Pond, Edward A. Pond, Lois 
Ilowell, Peter Phelps and Eliza his Wife, The 
American Bible Society, The American Board of 
Commissioners for Foreign Missions, Jasper Cor- 
ning, Treasurer of the American Home Mission- 
ary Society, The Union Theological Seminary in 
the city of Xew York, The Xew York Institu- 
tion for the Blind, The Society for the Relief of 
Half-Orphan and Destitute Children in the city of 
New York, Tiie Aj?sociation for the benetit of Col- 
ored Orphans in the city of New York, Natlianiel 
Ilayden, Treasurer ' f the Now York State Col- 
onization Society, Jtuy Wilcox and A. Case, Dea- 
cons of the Church in Hop Meadow, and the 
Trustees of the Theological Seminary of Auburn, 
in the State of New York. 
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Tlio following changes of parties have been made pend- 
ing the action : 

The plaintilF, Olivia Piielps, the sole acting executrix of 
the last will and testament of Anson G. Phelps, ddceased, 
having died on the 24th day of A})ril, 18r>t), and Icttci-s ot 
administration on her estate having been granted to James 
Stokes, one of the defendants herein, this r.ciion was con- 
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694 tinned by order of the Supreme Court (made May IGth, 
1S.">9,) in tlie name of William E. Dodge, as surviving ex- 
ecutor of the last will and testament of Anson G. Phelps, 
and tlie said James Stokes, administrator, &c., was made ii 
party defendant. 

Sec i)acjc 180, ante. 
The defendant, Anson G. Phelps, having died on the iStli 
day of May, lSr>S, Jane G. Phelps and John L. Mason, the 
executrix and executor of tlie last will and testament of said 
Anson G. Plielps, were made parties defendant by order of 
tlie Supreme Court, !March 19th, 1859. 

^^^ See p'tge ISl, ante. 

This action came on to be tried at a Special Term of the 
Supreme Court, held at the City Hall of the city of New 
Yoik, before the Hon. Thomas W. Gierke, on the 2Sth day 
of October, 1850. 

The testimony in behalf of the respective parties taken 
before the referee appointed for that purpose, as contained 
in Ins report, and as the same is set forth on pages 58-90 
{anti}j was read, and no further evidence being offered, tlie 
parties rested the case, and the same, after argument by 

696 counsel for tl.c respective parties, was submitted to the 
Court. 

And thereupon the Court made its decision in writing, 
and directed judgment to be entered, at a Special Term of 
the Court, held on the 19th day of January, 1857. 

And thereupon the defendants, Anson G. Phelps, Charles 
F. Pond and wife, Benjamin ]3. Atterbury and wife, Charles 
M. Pond, Clara P. Pond and Edward A. Pond, Olivia P. 
James, Daniel W. James, Elizabeth E. James, Olivia P. 
Atterbury, Boudinot C. Atterbury, and Anson G. P. Attor- 

(jQ-T bury, by their respective attorneys, duly excepted to the 
said decision and judgment, and filed their said exceptions 
in writing. (See pao-es 103-131, U2.) 

And this cause afterwards coming on for argument be- 
fore the General Term of this court, upon the said excep- 
tions and the appeals of the defendants herein respectively, 
the said Court made its decision, and judgment was ren- 
dered tliereui)on on the 12th day of May, 1858; wliicli said 
judgment, among other things, provided that the plaintiff 
or any of the parties might be at liberty, upon due notice 
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to the other parties, to apply for the appointment of a re- 698 
feree to pass the executor's accounts. (See page 140.) 

The plaintiff afterwards applied to this court, at a Special 
Term thereof, for an order appointing a referee to pass said 
accounts; and thereupon, on the 6th day of December, 
1889, an order was duly made appointing James Maurice, 
Esq., such referee. (Order, p. 145.) 

The said referee made his report dated May 1, 1860. 
{post p. 251.) 

The cause was then brought on for trial and hearing 
upon the pleadings and proofs, and upon the report of 609 
the referee, and a motion for the confirmation of said 
report, at a Special Term held on the 7th day of July, 
1860, before his Honor Justice Ingraham, who made his 
decision in writing; and thereupon final judgment was 
rendered, (p. 147, 157.) 

The plaintift', the defendants Charles F. Pond and wife, 
Charles M. Pond, Clara F. Pond and Edward A. Pond, 
Olivia P. James, Daniel W. James Elizabeth E. James, 
Olivia P. Atterbury, Boudinot C. Atterbury, Anson G. P. 
Atterbury, and Jane L. Phelps, executrix, and John L. 
Mason, executor, of the last will and testament of Anson 700 
G. Phelps, junior, deceased, by their respective attorneys, 
duly excepted to the said decision and judgment, and filed 
their exceptions in writing and appealed to the General 
Term. (p. 174, 199.) 

Whereupon a case was made, including the matters 
hereinbefore set forth, and afterwards the foregoing excep- 
tions were separated from the matter contained in the case 
not relating thereto, under the direction of the justice who 
tried the said action at Special Term. 

And that the said several matters and exceptions may 701 
appear on the record, the said defendants have caused the 
same to be settled and signed by the said justice, and the 
said justice hereby specifies the facts found by him, and his 
conclusions of law, as follows : 

Findings of Fact. 

I find that the testator, Anson G. Phelps, made his last 
will and testament in due form, as set forth in the com- 
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'i^O^ plaint in this action, dated March 24th, 1853, and after- 
wards, on the 30th day of Xov^ember, 1S53, departed this 
life, at the city of New York, leaving the said will uncan- 
celled and unrevoked, and leaving him surviving his 
widow, the plaintiff in this action, and the several children 
and grandchildren named in the said complaint. That the 
names of the husbands of such of the said children as arc 
married are 'correctly stated in said complaint. That since 
the death of the testator two other grandchildren were 
born, as alleged in said complaint, viz., Anson G. P. Atter- 

^^o bury and Caroline Stokes, the first named of whom was in 
esse previous to the death of the said testator. That the 
children of the testator were all of full age at the time of 
his death, and that all the said grandchildren were minors 
at that time, except Daniel W. James, Elizabeth E. James, 
William E. Dodge, Jr., and Anson 6. P. Dodge. 

That the said testator, at the time of making his will, and 
at the time of his death, was seized and possessed of per- 
sonal estate of the aggregate value of §01)9,807 19, not in- 
cluding $1,94:7 of doubtful demands ; that he was seized 
and possessed of real estate in the States of Xew York, 

YQj. Connecticut, Pennsylvania, Indiana, and Missouri. That 
he was indebted on bonds and mortgages executed by him- 
self, or assumed by him, to the amount of $2o4,U9S. That 
his improved real estate in the city of New York, exclusive 
of the homestead devised to his widow, consisted of forty- 
four lots of the aggregate value of about §230,400 ; that liis 
unimproved real estate consisted of 330 lots of the aggre- 
gate value of about §432,250. That his real estate in the 
State of Connecticut was of the value of about §190,000 ; 
in Pennsylvania, of about §200,000 ; in Indiana, about 
$10,000 ; and in Missouri, about §1,000. 

705 That the annual net rental derived from his real estate at 
the time of his death was about §34,000. 

That on the 1st day of October, 1845, said testator gave 
to his daughter Melissa, wife of Wm. E. Dodge, and to 
each of his other daughters, the several promissory notes 
mentioned and referred to in the said complaint, accom- 
panied by the letter therein referred to ; that he continued 
to pay to each of them the interest on said notes annually 
to the time of his death, but died without having paid the 
principal sums, or any part thereof. 



207 

That after the making of the aforesaid will, and a few 706 
days before the death of the testator, to wit, on the 25th day 
Kovember, 1853, lie executed the paper writing set forth 
in the complaint, at folios 40-42, and delivered tlie same 
to his wife, Olivia Phelps, with a direction. to deliver the 
same to liis son, Anson G. Phelps, Jr., and that the same 
was, on the day after its execution, delivered to the said 
Anson G. Phelps, Jr. 

That the testator, at the time of his death, was a member 
of the firm of Phelps, Dodge & Co., composed of himself, 
his son Anson G., and his sons-in-law, William E. Dodge, 
Daniel James, and James Stokes. ^^7 

That the said Olivia Phelps, as executrix, after the grant- 
ing to her of letters testamentary, sold to the surviving part- 
ner of the said firm, all the inteiest of said testator in said 
firm, and its property and assets, for the sum or price of 
$089, 5C9 S3, and that the payment of said purchase money 
was secured as is alleged in said complaint, and that the 
said sale was a fair one, made in good faith, for an adequate 
price, and included all the property alleged in the said 
complaint to have been included therein. 

That subsequently to the death of the testator, the paper 
writing set forth at fols. 52, 53 of the complaint, was exe- *^^ 
cuted by the several })artios whose names are set forth in said 
complaint, as subscribed thereto. That no money or other 
consideration was paid to the said parties. That between 
four and six months after the execution of said paper writ- 
ing, the defendant Harriett. Pond called on the said An- 
son G. Phelps, Jr., and requested him to erase her signature. 
That the plaintiff, Olivia Phelps, executrix, in February, 
1854, delivered to said Anson G. Phelps, Jr., in payment 
of the said promissory note or instrument for $100,000, ex- 
ecuted by the testator on the 25th November, 1S53, five of '^^ 
the promissory notes given by Phelps, Dodge & Co., to her 
on the sale to them by the testator's interest in that firm, 
and, thereupon, the said note or instrument was delivered 
by said Anson G. Phelps to said plaintiff. 

That at the time of the conmiencement of this action, 
Olivia Phelps, the aforesaid widow, was the only qualified 
and sole acting executrix of the testator, neither of the ex- 
ecutors appointed by the will having qualified. 
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710 That the plaintiff was the widow of the testator, and sub- 
sequent to his death, and within one year thereafter, elected 
to take the provision made for her in his will, in lieu of her 
dower in his real estate, and that she sold certain portions 
of his property under the power in trust contained in said 
will, for sufficient prices, and wliich sales were proper and 
beneficial to the testator's estate. 

That the American Bible Societv, mentioned in the tenth 
section of the said will, and in the said instrument of the 
25th November, 1853, was and is a body corporate, duly 

711 incorporated by or under an act of the Legislature of the 
State of Xew York, by the name of " The Amekican Bible 
Society." 

That the American Board of Commissioners for Foreign 
Missions, mentioned in the eleventh section of said will, and 
in the said instalment in writing of the twenty-fifth of No- 
vember, 1853, was and is a body corporate, duly incorj)o- 
ratcd by or under an act of the Legislature of the Common- 
wealth of Massachusetts, by the name of " The American 
Board of Commissioners for Foreign Missions." 

^.o That the American Home Missionarv Societv, mentioned 
in the twelfth section of the said will, is not a body corpo- 
rate, but an association of persons associated by or under 
the name of " The American Home Missionary Society," 
for the purpose of sending the gospel to remote and desti- 
tute portions of the United States of America, and that 
Jasper Corning, of the city of Kew York, was, at the death 
of the testator, and still is, the treasurer of the said associa- 
tion. 

That the Union Theological Seminary, mentioned in the 
thirteenth and seveententh sections of the said will, was 

713 and is a body corporate, duly incorporated by or under an 
act of the Le^cislature of the State of Xew York bv the 
name of " The Union Theological Seminary in the City of 
New Y^ork." 

That the Theological Seminary located in Auburn, men- 
tioned in the fourteenth section of the said will, was and 
is a body corporate, duly incorporated by or under an act 
of the Legislature of the State of Kew York, by the name 
of " The Trustees of the Theological Seminary of Auburx, 
IN THE State of New York.'' 
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That the New York Institution for the Blind, mentioned 714 
in the fifteenth section of the said will, was and is a body 
corporate, duly incorporated by or under an act of the 
Legislature of the State of New York, by the name of 
" TiiE New York Institution for the Blind." 

That the Half-Orphan Asylum, mentioned in the six- 
teenth section of the said will, was and is a body coi-poratc, 
duly incorporated by or under an act of the Legislature of 
the State of New York, by the name of " The Society for 
THE Relief of Half-Orphans and Destitute Children in 
THE City of New York." 

That the Colored Orphan Asylum, mentioned in the six- •^*^ 
teenth section of said will, was and is a body corporate, 
duly incorporated by or under an act of the Legislature of 
the State of New York, by the name of " The Association 
FOR THE Benefit of Colored Orphans in the Cn^Y of New 
York." 

That at the time of the testator's death, the deacons of 
the Congregational Church in Simsbury, Connecticut, in 
the District of Hop Meadow, mentioned in the eighteenth 
section of said will, were Jury Wilcox and A. Case. 

That the New York State Colonization Society, mentioned 
in the nineteenth section of said will, is a body corporate, ^ 
by or under the name of "The New York State Coloniza- 
tion Society," for tlie purpose of colonizing on the coast of 
Africa free people of color, with their own consent, and that 
Nathaniel Hayden is at present the treasurer of the said 
New York State Colonization Society, and wa? siicli trea- 
surer at the death of the testator. 

That Anson G. Phelps, Junior, departed this life at the 
city of New York, May 18, 1858, leaving a last will and 
testament, under which John L. Mason and Jane G. Phelps 
have duly qualified as executor and executrix. That the * !• 
above-named Olivia Phelps, the widow of Anson G. 
Phelps, the elder, departed this life, at the city of New 
York, April 24, 1859, intestate ; and that letters of admin- 
istration on her estate have been granted by tlie Surrogate 
of this county to James Stokes, dated April 30, 1859. 
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718 Conclusions of Law. 

First.— T\\e will of the said Anson G. Phelps, bearing 
date tlie twenty-fourth day of March, 1852, and re-publislied 
on the twenty-sixth day of March, 1852, as set forth in the 
plaintiff's complaint in this action, was duly executed, 
published, and republished in due form of law as a will of 
real and personal estate. 

Second, — ^Tho election of the plaintiflF, as the widow of 
the testator, to tate the several provisions made for her in 

719 the said will, was a full discharge of all her right or claim 
to dower in all and every part of the real estate of which 
the testator died seized, either in this State or elsewhere, 
whether such real estate was or was not validly and effec- 
tually disposed of by such will. But such election did not 
prevent or preclude her from recovering or claiming her 
share under the statute for the distribution of the personal 
estate of intestates of any of the personal property of the 
testator, which is not validly and effectually disposed by 
the said will to her or others. 

720 Third, — The real estate of which the testator died seized, 
other than that devised to the widow, is to be considered 
as equitably converted into money in the hands of the ex- 
ecutors in trust, for the purposes of the will under the power 
of sale contained therein. 

Fourth, — ^This construction involves the payment of the 

mortgages, the principal and interest of which may be paid 

out of any funds of the estate in the hands of the executrix, 

/j'21 including the rents, issues, and profits, and the proceeds of 

sales of the real estate of tlie testator. 

Fifth, — The real and personal estate of the testator, other 
than that devised and bequeathed to the widow, and the 
proceeds of the sales thereof, and the income, rents, issues, 
and profits thereof, are applicable to the payment of the 
debts of the testator, to the provision for the payment of 
the annuity to the widow, and to the payment and pro- 
vision for the payment of the legacies adjudged to be valid, 
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according to the tenor and effect of the will ; but first 722 
applying the income, rents, issues, and profits, so far as the 
same shall be practicable, to the purposes aforesaid, and 
to the payment of the mortgages upon the real estate, 
taxes, assessments, expenses of sales and of administration. 

Sixth, — After paying and satisfying the mortgages, taxes, 
assessments, expenses of sale and of administration, and 
the debts of the testator, and providing the fund directed 
to be set apart for the payment of the widow's annuity, 
and paying and providing for the payment of the legacies ^93 
and bequests herein adjudged to be valid, the rest, residue, 
and remainder of the real and personal estate of the testa- 
tor, other than that devised to the widow, and the proceeds 
thereof, must be divided by the executors into as many 
shares as there shall be children and grandchildren of the 
testator living at the end of ten years from the decease of 
the testator, namely, on the thirtieth day of November, one 
thousand eight hundred and sixty-three, or living at the 
decease of the survivor of Anson G. Phelps, Jun. and 
William E. Dodge, if such decease shall sooner happen ; 
and the shares on such division are to be paid to the said ^94 
children and grandchildren as soon after such division as 
may be practicable. 

Seventh. — ^The conditional bequest of fifty thousand 
dollars in the seventeenth section of the said will to the 
executors of the testator, to aid in founding a college in 
Liberia, is a charitable trust, of a nature so indefinite and 
uncertain that it cannot be legally enforced, and is, there- 
fore, invalid and void. 

Eighth. — ^The residuary devise and bequest of the testa- 725 
tor's general residuary estate in the twentieth section of 
the said will, to such of the testator's children and grand- 
children as shall be living at the expiration of ten years 
from the time of his decease, or at the death of the survivor 
of testator's son, Anson G. Phelps, and his son-in law, Wil- 
liam E. Dodge, if both of them should die within the said 
ten years, is valid, and so are the legacies given by the 
ninth section of the will, to the children of the testator who 
shall be living at the expiration of the period, or when the 
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726 event happens upon which the residuary estate (so called) 
is to bo divided among the children and grandchildren by 
the twentieth section of the will. 

Ninth. — ^The legacy or annuity of five thousand dollars 
annually to the testator's wife during her natural life, 
bequeathed to her in the fourth section of the said will, is 
valid. And the directions to the executors to invest as a 
sej^arate fund in such securities as the executors might 
judge most expedient, a sufficient sum to yield the amount 
of five thousand dollars annually, is valid. 



17 



727 



tr 



29 



Tenth. — ^The fund invested for the benefit of the widow, 
at her death went to the next of kin of the testator, under 
the statute of distribution, as undisposed of by the will 
otherwise than for the use of the widow for life. 



Eleventh. — ^The defendant Anson G. P. Atterbury, a 
grandson of the testator, altliough born after the death of 
the testator, was begotten, and was legally in being at the 
testator's death, and is entitled to the legacies of ten thou- 
sand dollars and five thousand dollars given by the seventh 
and cicfhth sections of the said will to each of the testator's 
grandcliildren at the time of his death, and so are the other 
grandchildren of tlie testator respectively living at the time 
of his death. 

Tvjelfth. — ^Tlie legacy or bequest of one thousand dollars 
given by the fifth section of the said will to Lois Howell, 
payable in ten annual instalments of one hundred dollars 
each, is a valid legacy. 



Thirteenth, — ^The legacy of one hundred thousand dollars 
given by the tenth section of said will to the American 
Bible Society, formed in the city of New York, in the year 
1810, payable in ten annual instalments of ten thousand 
dollars each, commencing three years after the decease of 
the testator, is a valid legacy, and belongs to the defend- 
ants " The American Bible Society." 

Fourteenth, — ^The legacy of one hundred thousand dollars 
given by the eleventh section of said will to the defendant 
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" The American Board of Commissioners for Foreign Mis- 780 
sions," payable in ten annual instalments of ten thousand 
dollai*s each, commencing five years after the decease of 
the testator, is also a valid legacy. 

Fifteenth, — ^The legacy of one hundred tliousand dollars 
given by the twelfth section of the said will to the testator's 
executoi-s, in trust to pay over ten thousand dollars thereof 
in seven years after the testator's decease to the person 
who, when the same is payable, shall act as treasurer of the 
American Home Missionary Society, formed in the city of wo^ 
New York, in the year 1826, to be applied to the charitable 
uses and purposes of the said society ; and in like manner 
to pay over the sum of ten thousand dollars annually, there- 
after, for such charitable uses and purposes, until the whole 
of the hundred thousand dollars is paid, is also a valid 
legacy. 

Sixteenth. — ^Tlie legacy of five thousand dollars given 
by the thirteenth section of the said will to the Union 
Theological Seminary, located in the city of New York, to 
be paid over to the said seminary in ten annual instalments 
of fiive hundred dollars each, is also a valid legacy, and it 
belongs to the defendants "The Union Theological Sem- 
inarv, in the citv of New York." 

Seventeenth. — ^The legacy of three thousand dollars given 
by the fourteenth section of the said will to the Theological 
Seminary, located in Auburn, in the county of Cayuga, to 
be paid in three annual instalments of one thousand dollars 
each, is also a valid legacy, and it belongs to the defendant 
"The Trustees of the Theological Seminary of Auburn, in 
the State of New York." 

Eighteenth. — ^The legacy of five thousand dollars given 
by the fifteenth section of the said will to " The New York 
Institution for the Blind," is also a valid legacy. 

Nineteenth. — The legacy of one thousand dollers given 
by the sixteenth section of the said will to the Half- 
Orphan Asylum, located in the Sixth avenue, of the city 
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734 of New York, the children of which school attended the 
Mercer Street Church, at the time of making the said 
will, to be paid bj annual instalments of one hundred 
dollars each, and the legacy of the like sum given by 
the same sixteenth section of the said will to the Colored 
Orphan Asylum, located on the Fifth avenue, near the 
lower Croton Ileservoir, of which asylum the testator's 
daughter Caroline was one of the managers, are also valid. 
The first of these two legacies belongs to the defendants 
''The Society for the Relief of Ilalf-Orphan and Destitute 

733 Children, in the city of New York," and the other of the 
said legacies belongs to the defendant " The Association 
for the Benefit of Colored Orphans, in the city of New 
York." 

Twentieth. — ^The legacy of one thousand dollars given 
by the eighteenth section of the said will to the testator's 
executors, in trust, to pay the same over to the persons who, 
at his decease, should be the deacons of the Congregational 
^Qg Church of his native place, in Simsbury, Connecticut, in the 
district of Hop Meadow, for the benefit of the poor of said 
town, is also a valid legacy. 

Twenty-first, — The legacy of five thousand dollars given 
by the nineteenth section of said will to the executors of 
the testator, in trust, to pay over five hundred dollars 
thereof, in one year after the testator's decease, to the per- 
son who, when the same became payable, should act as 
treasurer of the New York State Colonization Society, to be 
applied to the charitable uses and purposes of said society, 
737 to pay over in like manner the sum of five hundred dollars 
annually, thereafter, until the whole sum should be paid, 
is also a valid legacy. And it appearing from the testimony 
in this case that, since the death of the testator, the society 
mentioned and described in the nineteenth section of tho 
said will has been duly incorporated by the name of " The 
New York State Colonization Society," the said legacy, or 
the several instalments thereof whicli have become or mav 
hereafter become due, from time to time, are payable to the 
treasurer of the said incorporated New York State Coloni- 
zation Society, or to any other person authorized by the 
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corporation to receive the same, for the charitable uses and 738 
purposes of the said society. 

Twenty-aecond. — Tiie executor cannot anticipate the 
payment of the several instalments of the legacies given by 
the 5tb, 10th, 11th, 12tb, 13th, Uth, 15th, 16th, and 19th 
sections of the will, either on a rebate of interest, or dis- 
counting of the legacies, or otherwise. 

Twenty-ihird, — ^The executor and executrix are not au- 
thorized to accumulate any part of the interest or income 739 
of the testator's estate, for the benefit of those who are 
only presumptively entitled to the general residuary estate 
under the twentieth section of the will. 

Twenty-fourth. — ^The three promissory notes of fifteen 
hundred dollars each, bearing date the first day of October, 
1845, given by Anson G. Phelps, the testator, to his daugh- 
ters, Mellissa Dodge, Caroline P. Stokes, and Harriet N. 
Pond, respectively, as mentioned and described in the 
pleadings and proofs in this case, cannot be legally en- ^ 
forced against his estate, and are invalid and void. 

Twenty-fifth, — ^The paper writing for $100,000, and the 
written proposition or direction connected therewith, bear- 
ing date 25th November, 1853, mentioned and described 
in the pleadings and proofs in this case, were not and are 
not valid, either as a promissory note, a declaration of 
trust, a will, or a codicil, or otherwise, and the assets given 
by the executrix for the same form a part of the residuary 
estate of the testator, and should be returned to the execu- 
tor, and must be accounted for by him as a part of the es- 
tate of the testator ; but this decision is to be without pre- 
judice to the rights of the defendants, " The American 
Bible Society," and " The American Board of Commis- 
sioners for Foreign Missions," w-ho are the parties benefi- 
cially interested in sustaining the validity of that instrument, 
to commence an action, or take other proceediugs for the 
recovery of the sum mentioned in said note, and the inte- 
rest thereon, or for enforcing the payment thereof. 

Settled. 

D. P. LsORAHAM, 

Justice. 
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742 At a General Term of the Supreme Court for 

the First Judicial District of the State of 
New York, held at the City Hall of tlie city 
of New York, on the 19th day of July, 186'J. 

Present, — ^The Honorable Josiah Sutherland, Bexj. 
W. BoNNEY, and William H. Leonard, Justices. 



William E. Dodge, sole surviving 
Executor of the last Will and 
Testament of Anson G. Phelps, 
deceased, V Judgment of 

743 ^QQi^ f General Term. 



Charles F. Pond and Harriet N. 
his Wife, and others. 



Julyl9,186L'. 



This cause coming on to be heard upon the exceptions 
taken by the plaintiff and the defendants Charles F. Pond 
and wife, Benjamin B. Atterbury and wife, Daniel W. 
James, Elizabeth E. James, Olivia P. James, Olivia P. At- 
terbury, Boudinot C. Atterbury, Anson G. P. Atterburj^, 
Charles M. Pond, Clara F. Pond, Edward A. Pond, John 
YJ4^ L. Mason and Jane G. Phelps, executor and executrix of 
Anson G. Phelps, junior, deceased, to the decision and 
judgment of this Court in this action made and entered at 
a Special Term thereof, on the 7th day of July, 1860, and 
on the appeals of the said defendants respectively from the 
said judgment, and after hearing counsel for the respective 
parties, it is now ordered and adjudged that the said judg- 
ment of the special term be, and the same is hereby, in all 
things affirmed. 

(Copy.) 

John Clanct, 

Clerk. 
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SUPREME COURT. 745 



Olivia Phelps, Sole Acting Execu- 
trix of the last Will and Testament 
of Anson G, Phelps, deceased, 

agat 

Chables F. Pond and Habriet N. his' 
Wife, impleaded with William E. 
Dodge and others. 

You are hereby notified that the defendant Charles F. 
Pond and Harriet N. his wife, appeal to the Court of 
Appeals from the judgment of the General Term of the 
Supreme Court, bearing date as of the 10th day of May, 
1858, and entered with the clerk of the city and county of 
New York, and from each and every part of the final judg- 
ment therein, except the first, seventh, eleventh, twelfth, ^45 
eighteenth, twentieth, twenty-fifth, twenty-sixth and twen- 
tynseventh clauses or divisions, as numbered in the decretal 
order or judgment. 
March 10th, 1859. 

Yours, &c., 

Caggeb & Hill, 

Attys. for Appellants 
Chas. F. Pond and Wife, Albany. 
To S. H. Thayee, Esq., 

Atty. for Respondent. 
John Clancy, Esq., 

Clerk. 
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7*7 SUPREME COURT. 



Olivia Phelps, Executrix, &c., 

vs. 

Anson G. Phelps, Junior, and 
others. 



J 



Take notice, that Charles M. Pond, Clara F. Pond and 
Edward A. Pond, three of the defendants in this action, 
appeal to the Court of Appeals from that part of the judg- 
ment of the General Term of this Court, dated 12th May, 
1858, which is contained in the fifth clause or article 
thereof. 

Also, that part of the ninth article, from and including 
the words, "The plaintiff as executrix," at folio 581, to the 
end of that article. 

Also, so much of the tenth article as determines that, if 
748 t^G widow dies before the time limited or the event hap- 
pens, upon which the estate is to be divided, the fund set 
apart for her annuity will go to the next of kin of the tes- 
tator, under the Statute of Distribution, as undisposed of by 
the will otherwise than for the use of the widow for life. 

Also, from the whole of the fifteenth and twenty-fi.r6t 
articles of the said judgment. 

Xew York, March 12th, 1859. 

Yours, &c., 

Owen & Vose, 

Attorneys. 
To S. H. Thayee, Esq., 

Atty. for the Plaintiffs. 
John Clancy, Esq., 

Clerk, &c. 
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SUPREME COURT. ^49 



OuviA Phelps, Executrix of the last 
Will and Testament of Anson G. 
PjBoxps, deceased, 

agst. 

William E. Dodge and Melissa P. 
his Wife, and others. 

To the Clerk of the City and County of New York, 

and 
S. H. Thaybb, Attorney for Plaintiff and Respondent : 

You are hereby notified, that the defendants Benjamin 
B. Atterbury and Oliria P. Atterbury his wife, appeal 
from so much and such parts of the judgment and decision 
made by the Supreme Court of the State of New York, at * ^^ 
a Oeneral Term thereof, for the First Judicial District of 
the State of New York, held at the City Hall of the city 
of New York, on the 12th day of May, 1858, as are here- 
inafter mentioned and specified, to wit : 

I. To BO much and such parts of said decision and judg- 
ment as decide as matter of law, that " the principal and 
" interest" of mortgages on property of the testator " may 
" be paid out of any funds of the estate in the hands of 
" the executrix, including the rents, issues, and profits, and 
" the proceeds of sales of the real estate of the testator," 
and which does not decide and adjudge that the principal 751 
only of all such mortgages shall be paid out of the pro- 
ceeds of the sales of the respective parcels of real estate 
on which such mortgages are respectively liens. 

n. To so much and such parts of said decision and 
judgment as decide as matter of law, that "the income, 
" rents, issues, and profits of the real and personal estate of 
" the testator (other than that devised and bequeathed to 
" the widow), are applicable to the payment of the debts 
" of the estate, to the provision to bo made for the pay- 
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752 " ment of the annuity to the widow, and to the pavment 
" and provision for the payment of the legacies adjudged 
*• to be valid, according to the tenor and effect of the will ; 
'^ bat first applying the income, rents, issues, and profits, 
^^ 80 far as the same shall be practicable, to the purposes 
" aforesaid, and to the payment of the mortgages upon the 
'* real estate, taxes, assessments, expenses of sale and of 
" administration," and which does not decide and adjudge 
that such income, rents, issues, and profits belong or will 
belong to the next of kin of the testator, and that such 

753 payments shall be made out of the principal of the estate 
of the testator exclusively. 

m. To so much and such parts of said decision and 
judgment as decide as matter of law, that " after paying 
" and satisfying the mortgages, taxes, assessments, ex- 
'^ penses of sale and of administration, and the debts of the 
" testator, and providing the fund for the payment of the 
" widow's annuity, and paying and providing for the pay- 
" ment of the legacies and bequests therein adjudged to be 
" valid, the rest, residue, and remainder of the real and 

7c4 " pei*sonal estate of the testator, other than that devised to 
" the widow, and the proceeds thereof, *' must be divided 
" by the executors into as many shares as there shall be 
" children and grandchildren of the testator living at 
" the end of ten years from the decease of the testator, 
" namely, on the thirtieth day of November, one thousand 
" eight hundred and sixty-three, or living at the decease of 
" the survivor of Anson G. Phelps, junior, and William E. 
" Dodge, if such decease shall sooner happen ; and that 
" the shares on such division are to be paid to the said 

755 " children and grandchildren as soon after such division as 
" may be practicable," and which does not decide and ad- 
judge that such rest, residue, and remainder of the real 
and personal estate of the testator, and the proceeds 
thereof, belongs to, and shall be forthwith distributed 
amongst the heirs-at-law and next of kin of the testator. 

IV. To eo much and such parts of said decision and 
judgment as decide as matters of law, that " the residuary 
"devise and bequest of the testator's general residuary 
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" estate, in the twentieth section of said will, to such of 756 
" the testator's children and grandchildren as shall be living 
" at the expiration of ten years from the time of his de- 
" cease, or at the death of the survivor of testator's son 
" Anson G. Phelps and his son-in-law William E. Dodge, 
" if both of them should die within the said ten years, is 
** valid," and which does not decide and adjudge that said 
residuary devise and bequest of the testator's general re- 
siduary real and personal property in the twentieth section 
of said will to such of the testator's children and grand- 
children as shall be living at the expiration of ten years 757 
from the time of his disease, or at the death of the sur- 
vivor of testator's son Anson G. Phelps, and his son-in-law 
William E. Dodge, if both should die within the said ten 
years, is null and void, and that the general residuary real 
and personal property of the testator goes and belongs to 
bis heirs-at-law and next of kin. 

V. To so much and such parts of the said decision and 
judgment, as decide and adjudge as matter of law, that 
" the fund to be invested for the benefit of the widow, will ^gg 
"at her death go to the children and grandchildren of 
" the testator who shall be living at the time of her de- 
"cease, under the second limitation in the twenty-first 
" article of the will, provided she dies after the expiration 
" of the period, or the happening of the event, on the ex- 
" piration or happening of which, the general residuary 
" estate shall vest in and is to be divided and paid over to 
" the children and grandchildren by the twentieth section 
" of the will," and which does not decide and adjudge that 769 
such fund upon the death of the widow will go the next 
of kin of the testator, under the Statute of Distribution, as 
undisposed of by the will, otherwise than for the use of the 
widow for life. 
Dated I5th March, 1859. 

Yours, &c., 

Wright & Merrihew, 
Attorneys for Appellants and De- 
fendants Benjamin B. Atterbury 
and Olivia P. his wife. 
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760 SUPKEME COUET. 



Olivia Phelps, sole Acting Executrix 
of the Will of Anson G. Phelps, 
deceased, 

against 
William E. Dodge, Olivia P. Atter- 

BURT, BOUDINOT 0. AtTERBURY An- 

SON Q. Atterbury, and others, sur- 
viving defendants of Anson G. 
Phelps. 



To S. H. Thayer Esq., 

Attorney for Plaintiff, (Respondent.) 

To the Clerk of the Court : 

You are hereby notified that the defendants Olivia P. 
• "^ Atterbury, Boudinot C. Atterbury, and Anson G. Atter- 
bury, by their guardian to defend, do appeal from the fol- 
lowing parts of the judgment of the General Term in this 
action, dated the twelfth day of May, 1858, namely, from 
so much and such parts thereof in the " FourtK^ subdivi- 
sion of the said judgment (fols. 574, 575), as declares that 
the principal and interest of mortgages may be paid out of 
any funds of the estate in the hands of the executrix, in- 
cluding the rents, issues, and profits, and the proceeds of 
sales of the real estate of the testator Anson G. Phelps. 

Also from so much and such parts thereof in the "jpY/M" 
^ subdivision of the said judgment, as adjudges that the in- 
come, rents, issues, and profits of real and personal property 
of the said testator were applicable to the payment of bis 
debts to the provision of his widow's annuity, and to the 
payment and provision for the payment of the legacies ad- 
judged to be valid, and especially from the after part of 
such " jpV/ifA" subdivision, which directs the first applying 
the income, rents, issues, and profits to sucli purposes and 
to the payment of the mortgages on the real estate, taxes, 
assessments, expenses of sales, and of administration. 

Also, from so much and such parts as adjudges, in the 
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'^SixtK' Bubdivieion of the said judgment, (fols. 577, 578,) 763 
that the rest, residue, and remainder of the real and per- 
sonal estate of the testator must be divided by the execu- 
tors into as many parts as there shall be children and 
grandchildren of the testator living, at the end of ten years 
from the decease of the testator, or living at the decease of 
the survivor of Anson G. Phelps, junior, and William E. 
Dodge, if such decease should sooner happen, and which 
also (in such subdivision) goes on to adjudge that the 
shares, on such division, are to be paid to such children and 
grandchildren. 

Also, from so much and such parts as adjudge, in the 764r 
" EighW^ subdivision of the said judgment, (fols. 679, 580,) 
that the residuary devise and bequest of the testator's gen- 
eral residuary estate in the twentieth section of the will is 
valid. And also from the latter part of such " EightK^ 
subdivision as adjudges as valid the legacies given by the 
ninth section of the will to the children of the testator who 
should be living at the expiration of the period, or when 
the event happened upon which the residuary estate (so 
called) was to be divided among the children and grand- 
children by the twentieth section of the will. 765 

And also from so much and such parts thereof as are 
covered by the whole of the "TVn^A" subdivision (fols. 
582, 683) which commences " Tenth. — ^The fund so to be 
invested," and ending " as undisposed of by the will other- 
wise than for the use of the widow for life." 

And, likewise, from so much and such part thereof, in 
the " Twenty-fifth^'* subdivision, as invites or authorizes or 
gives a right to the defendants The American Bible Society 
and The American Board of Commissioners for Foreign 
Missions to commence an action or take other proceedings 766 
for the recovery of the one hundred thousand dollars men- 
tioned in the note, in such twenty-first subdivision, and the 
interest thereon, or for enforcing the payment thereof. 

New Tork, March 15th, 1859. 

Youra, 

Charles Edwards, 
Attorney and of Counsel and Guardian 
to defend for the said Olivia P. Atter- 
bury, Boudinot C. Atterbury and Anson 
Gr. P. Atterbury. 
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767 N. Y. SUPEEME COURT. 



Olivia Phelps, Executrix, &c., 

agat. 
Anson G. Phelps and others. 



Gentlemen, — Please take notice, that the defendants 
Daniel W. James and Elizabeth E. James hereby appeal 
to the Court of Appeals, from so much of the judgment 
of the General Term of this Court, dated May 12th, 185S, 
as is embraced and contained in the fifth, sixth, and eighth 
768 clauses or articles thereof, and from each and every part of 
said several clauses or articles of said judgment. 
Dated New York, March 17th, 1859. 

Yours, &c., 
Barney, Butlee & Parsons, 
Attys. for Defts. D. W. and E. E. James. 
To S. H. Thayer, Esq., 

Plff 's Atty. 
John Clancy, Esq., 
Clerk, &c. 



N. Y. SUPREME COURT. 

769 Olivia Phelps, Executrix, &c., i 

agst V 

Anson G. Phelps and others. 



J 



Gentlemen, — ^Please take notice, that the defendant 
Olivia P. James, by her guardian ad litem^ hereby appeals 
to the Court of Appeals from so much of the judgment of 
General Term of this Court, dated May 12th, 1858, as is 
hereinafter specified, to wit : 

1. From so much of the second clause or article of said 
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judgment as adjudges that the election of the widow to 770 
take the several provisions made for her in the will of 
Anson G. Phelps, deceased, did not and will not preventer 
preclude her from recovering or claiming her share under 
the statute for the distribution of the personal estate of 
intestates of any of the personal property of the testator 
which is not validly and effectually disposed of by the said 
will to her or others. 

2. From the thirds fourth^ fift\ sixths and eighth clauses 
or articles of said judgment, and from each of them. 

3. From so much of the ninth clause or article of said ^^^ 

111 
judgment as is embraced between folios 681 and 582 of 

the printed judgment, being the paragraph commencing, 

" the plaintiff as executrix." 

4. From so much of the tenth clause or article of said 
judgment as determines that if the widow dies before the 
time limited or the event happens upon which the estate is 
to be divided, the fund set apart for her annuity will go to 
the next of kin of the testator, under the Statute of Distri- 
bution, as undisposed of by the will otherwise than for the 
use of the widow for life. 

5. From the whole of the thirteenth^ fourteenth^ fifteenth^ ^72 
siaateenthj seventeenth^ nineteenth, and twenty-first clauses or 
articles of said judgment, and from each of them, and every 
part thereof. 

Dated New York, March 17th, 1859. 
Tours, &c., 

Wm. Allen Butlee, 
Atty. for Infant Deft. 

Olivia P. James. 
To S. H. Thayer, Esq., 

Plff's Atty. 
John Clancy, Esq., 

Clerk, &c. 
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773 SUPEEME COURT, 



Cixr AND County of New Toek. 



Olivia Phelps, sole acting Executrix \ 
of the Last Will and Testament of I 
Anson G. Phelps, deceased, / 

Jane 6. Phelps, Executrix, and John f 
L. Mason, Executor of the Lastt 
Will and Testament of Anson G. i 
Phelps, Junior, deceased, William i 
E. Dodge, and others. J 

T'J^l Gent. — ^Please to take notice, that the defendants Jane 
G. Phelps, executrix, and John L. Mason, executor of the 
last will and testament of Anson G. Phelps, Junior, appeal 
from so much and such parts of the judgment of the Gene- 
ral Term of this Court for the First Judicial District, ren- 
dered in this action, and bearing date the twelfth day of 
May, one thousand eight hundred and fifty-eight, as are 
hereinafter specified, that is to say : 

First, — From so much and such parts of said judgment 
as decide and adjudge, that the fund directed to be invested 
for the benefit of tlie widow of the testator, will, at her 
fjHK death, go to the children and grandchildren of the testator 
who shall be living at the time of her decease, under the 
second limitation in the twenty-first article of the will, 
provided^ she dies after the expiration of the period or 
the happening of the event on the expiration or happening 
of which the general residuary estate is by the will to be 
divided and paid over to the children and grandchildren 
by the twentieth section of the will, and wliich does not 
provide that in any event such fund will at the decease of 
the said widow, go the next of kin of the testator under 
the Statute of Distribution, as undisposed of by the will 
otherwise than for the use of the widow for life. 
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Secondly. — From bo much and such parts of the said de- Y76 
cree as decide and adjudge that the income, rents, issues, 
and profits of the real and personal estate of the testator, 
are applicable to the payment of the debts of testator, to the 
provisions to be made for the payment of the annuity to 
the widow, and to the payment and provision for the pay- 
ment of the legacies adjudged to bo valid, according to the 
tenor of the will. Whereas, the said decree should have 
decided and adjudged that the testator died intestate as to 
the rents and profits of the real estate of which he was 
seized, and the income of his personal property, which 
should accrue or become payable between the period of his 

death and the time mentioned in the will for the division . ^^ 

777 
of the real estate and the distribution of the personal es- 
tate. 

Thirdly, — From so much and such parts of the said de- 
cree as decide and adjudge that the paper writing for one 
hundred thousand dollars and the written proposition or 
direction connected therewith, bearing date the twenty- 
fifth day of November, one thousand eight hundred and 
fifty-three, mentioned and described in the pleadings and 
proofs in this action, were not and are not valid either as a 
promissory note or declaration of trust, a will or a codicil, 
or otherwise, and the assets given by the executrix for the 
same, form part of the residuary estate of the testator, and 773 
should be returned to the executrix, and must be accounted 
for by her as part of the estate of the testator. 
Dated New York, April 18th, 1859. 
Yours, &c., 

Knox & Mason, 

Attys. for Appellants 
Jane G. Phelps, et al,y 
Exrs. of Anson G. Phelps, dec'd. 

To S. H. Thayer, Esq., 

Plff's Atty, and 
John Clancy, Esq., 

Clerk, &c., &c. 
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'^79 SUPREME COURT. 



Wm. E Dodge, surviving Executor of 
Anson G. Phelps, deceased, 

against 

Charles F. Pond and others. 



Notice of Ap- 
peal. 



Take notice, that the above-named Wm. E. Dodge here- 
by appeals to the Court of Appeals from the judgment 
entered in this action in the Supreme Court, on the 12th 
^SO ^^y ^^ May, 1858, in favor of the defendants against the 
plaintiff in eaid action, and that the following are the 
grounds upon which this appeal is founded : 

That there is error in the paragraph of said judgment 
numbered " Seventh," in declaring that the conditional 
bequest of $50,000 in the Will of the testator, Anson G. 
Phelps, to his executors, to aid in founding a college in 
Liberia, is of a nature so indefinite and uncertain that it 
cannot be legally enforced, and that it is therefore invalid 
and void. 
Dated May 7th, 18G0. 

Yours, &c., 

Stephen H. Thayer, 
Atty. for Appellant. 

To Messrs. Cagger & Hill, for Ch. F. Pond and Wife. 
" Owen & Yose, for defts. Pond infants. 
" Wright & Merrihew, for defts Atterbury & wife. 
" Barney, Butler & Parsons, for defts. D. W. 
James and others. 
" W. A. Butler, for deft. O. P. James cfe al. 
Mr. C. Edwards, for deft. Atterbery infants. 
Messrs. Knox & Mason, for Exrs. of A. G. Phelps, Jr., 
and to the Clerk of the Supreme Court in the city of 
Kew York. 
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SUPREME COURT. 782 



William E. Dodge, sole acting j 

Executor of the last Will and/ 

Testament of Anson G. PhelpsA 

deceased, 

agat, 

Charles F. Pond and others. 



Please take notice, that the defendants Charles M. Pond, 
Clara F. Pond, and Edward A. Pond, by their guardian 
ad litem, appeal to the Court of Appeals from so much of ^.^n 
the judgment of the General Term of this Court, rendered 
July 19th, 1860, as affirms the judgment of this Court in this 
action, at Special Term, rendered July 7th, 1860, in the fol- 
lowing particulars : 

So much of the said judgment as decides and adjudges 
as matter of law, that the election of the widow to take the 
several provisions made for her in the will of Anson G. 
Phelps, deceased, " did not prevent or preclude her from 
recovering or claiming her share, under the statute for the 
distribution of the personal property of the testator, which 
is not validly and effectually disposed of by the said will to 
others." 

So much and such parts of the said judgment as decides ^q^ 
and adjudges as matter of law, that "the fund invested for 
the benefit of the widow's annuity at her death went to the 
next of kin of the testator, under the Statute of Distribution, 
as undisposed of by the will, otherwise than for the use of 
the widow for life," and as directs distribution accordingly ; 
and which does not decide and adjudge, as it should, that 
such fund, from and after her death, falls into the resi- 
duum, and is distributable among the children and grand- 
children under the residuary clause of the will. 

So much of the said judgment as decides and adjudges 
as matter of law, that the legacy of one hundred thousand 
dollars given by the twelfth section of the will to the exe- 
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785 enters in trust to pay the same by instalments to tlie person 
who, when the same are payable, shall be the treasurer of 
the American Home Missionary Society, to be applied to 
the charitable uses of the society, is valid, and as directs 
the executor to pay the same. 

So much of the said judgment which decides and ad- 
judges as matter of law, that the legacy given by the nine- 
teenth section of the will to the New York Colonization 
Society, is valid, and as directs the executor to pay the 
same. 

Dated July 23d, 1860. 

Owen, Gjbay & Owen, 
Attys. for Chas. M. Pond c6 aL 
Jno. Clancy, Esq., 

Clerk, &c. 
S. II. Thatee, Esq., 

Plff's Atty. 



SUPREME COURT, 



CriY AND County of New Tokk. 



787 William E. Dodge, Surviving Ex- 
ecutor of the last Will and Testa- 
ment of Anson G. Phelps, deceased, 

against 

Jane G. Phelps, Executrix, and Johnj 
L. Mason, Executor of the last Will 
and Testament of Anson G. Phelps, 
Junr., deceased, and others. 



Gent, — Please to take notice, that the defendants Jane 
G. Phelps, executrix, and John L. Mason, executor of the 
last will and testament of Anson G. Phelps, Junior, de- 
ceased, appeal to the Court of Appeals from so much and 
such parts of the judgment of the General Term of this 
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Court, for the first Judicial District, rendered in this action, 788 
and bearing date the 19th day of July, one thousand eight 
.hundred and sixty, as affirms the judgment of this Court in 
this action at Special Term, rendered July 7th, 1860, in the 
following particulars : 

First, — So much of the said judgment as decides and 
adjudges that the income, rents, issues, and profits of the 
real and personal estate of the testator are applicable to 
the payment of the debts of the testator, to the provision 
for the payment of the annuity to the widow, and to the 
payment, and provision for the payment of the legacies, ^^^ 
adjudged to be valid according to the terms of will, where- 
as, the said decree should have decided and adjudged that 
the testator died intestate as to the rents and profits of the 
real estate of which he was seized, and the income of his 
personal property, which should accrue or become payable 
between the period of his death and the time mentioned in 
the will for the division of the real estate, and distribution 
of the personal estate. 

Secondly, — So much of the said judgment as decides and ^qq 
adjudges that the paper writing for one hundred thousand 
dollars, and the written proposition or direction connected 
therewith bearing date the twenty-fifth day of November, 
one thousand eight hundred and fifty -three, mentioned and 
described in the pleadings and proofs in this action, were 
not, and are not valid either as a promissory note or de- 
claration of trust, a will, or a codicil, or otherwise, and the 
assets given by the executrix for the same form part of the 
residuary estate of the testator, and should be returned to 
the executor, and must be accounted for by him as part of 
the estate of the testator. 

Thirdly, — So much of said judgment as decides that the 
assets given by the executrix, Olivia Phelps, to the said 
Anson Q. Phelps, Junr., for the paper writing for one 
hundred thousand dollars, dated 25th November, 1853, 
described in the pleadings and proofs in this case, and the 
proceeds thereof, and interest thereon, be returned and re- 
funded by the executrix and executor of the last will and 



792 testament of Anson G. Phelps, Junior, deceased, and ad- 
judges that they return, and pay over the same to the said 
William E. Dodge, as sole surviving executor of the last 
will and testament of Anson G. Phelps, and shall form part 
of, and by him be accounted for as pars of the estate of the 
testator. 

Fourth. — So much of the said judgment contained in the 
fortieth clause thereof, as adjudges that the said William £. 
Dodge, executor, divide the rent, issues, income, and profits 
of said estate as therein provided, whereas, the said decree 
should have adjudged that the said testator died intestate as 
to said rents, issues, income, and profits. 

793 Dated New York, July 23d, 1860. 

Yours, &c., 

Knox & Masox, 

Attys. for Defts. Jane G. 
Phelps, andaZ., executrix, &c., 
of Anson G. Phelps, deceased. 
To S. H. Thayer, Esq., 

Atty. for Pl£ 
John Clancy, Esq., 
Clerk, &c. 



791 N. Y. SUPREME COURT. 



William E. Dodge, Surviving Ex- 
ecutor, &c., 

dgst 
Chables F. Pond and others. 



Please take notice, that the defendant Olivia P. James, 
by her guardian ad litem^ and the defendants Daniel W. 
James and Elizabeth E. James, hereby appeal, pursuant to 
the statute in such case made and provided, to the Court 
of Appeals from so much of the judgment of the General 
Term in this action^ rendered July 19th, 1860, as affirms 
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tbe judgment of the Special Term of tliis court in this 795 
action, rendered July 7th, 1860, in the following particu- 
lars: 

1. So much of the said judgment as does not decide and 
adjudge that the real estate of which the testator died 
seized vested on the testator's decease in his heirs-at-law, 
subject only to the execution of the power in trust to the 
executors and executrix to sell the same. 

2. So much of the said judgment as decides and ad- /^gg 
judges, as matter of law, that the taxes and assessments are 
chargeable upon the real estate generally, and not upon 

the specific real estate taxed and assessed, and as decides 
and adjudges that such taxes and assessments are to be 
paid out of the rents and proceeds generally, and not from 
and out of the rents of the particular estate taxed and 
assessed. 

3. So much of the said judgment as decides and ad- 
judges, as matter of law, that the residuary devise and 
bequest of the testator's general residuary real and per- 797 
sonal property, in the twentieth section of the said will, to 
such of testator's children and grandchildren as shall be 
living at the expiration of ten years from the time of his 
decease, or at the death of the survivor of the testator's son, 
Anson G. Phelps, and his son-in-law, William E. Dodge, if 
both of them should die within the said ten years, is valid 

as to the general residuary real and personal property of the 
testator. 



4. So much of the said judgment as decides and ad- 
judges, as matter of law, that the several bequests and 
devises to the several persons, societies, or corporations 
named in the 9th, 10th, 11th, 12th, 13th, 14th, 16th, and 
19th articles respectively of the said will, are valid legacies. 

5. So much of the said judgment as directs that the said 
surviving executor, or his successor, shall, out of the said 
residue of the said estate, and the income, rents, issues, and 

30 
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799 profits thereof, pay to each of the children of the said 
Anson G. Phelps, deceased, who shall be living on the 
30th day of November, 1863, or at the death of the said 
William E. Dodge (whichever event shall first happen), the 
sum of one hundred thousand dollars. 

6. So much of the said judgment as directs the said ex- 
ecutor to pay the several bequests and sums specified in 
articles 31, 32, 33, 34, 35,37, and 39 of said judgment, and 
to each of said directions separately. 

750* 7. So much of said judgment as directs that the said sur- 
viving executor, or his successor in oflSice, shall, after pay- 
ing and satisfying or providing for the payments thereby 
directed, on the 30th day of November, in the year 1803, 
or on the decease of the said William E. Dodge prior to 
that day, (whichever event shall first happen,) divide all 
the residue and remainder of said estate and property, and 
the rents, issues, income, and profits thereof, into as many 
equal shares as there shall be children and grandchildren 
living of said Anson G. Phelps, deceased, and pay, convey, 
751* assign, and transfer one of such equal parts and shares 
thereof to each of said children and grandchildren then 
living of said Anson G. Phelps, deceased. 
Dated New York, July 23d, 1860. 

Wm. Allen Butler, 

Attorney for Infant Deft. 

Olivia P. James. 
Babney, Butleb & Parsons, 
Attorneys for Defts. 

D. W. and E. E. James. 
John Clancy, 

Clerk, &c. 
S. II. Thayer, Esq., 

Plflf'sAtty. 
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SUPREME COURT. 752^ 



William E. Dodge, solo surviving 
Executor, &c., 

agsL 
Charles F. Pond and others. 



Please to take notice, that the defendants Olivia P. At- 
terbury, Boudinot C. Atterbury and Anson G. P. Atterbury, 
their guardian to defend, hereby appeal to the Court of 
Appeals from so much of the judgment of the General Term 
of this Court in this action, rendered July 19th, 18G0, as 
affirms the judgment made at Special Term, on the 7th day 
of July, 1860, in the following particulars : 

1. So much of such judgment as adjudged that tho^^^ 
election of the widow of the testator, Anson G. Phelps, 
(therein referred to,) did not prevent or preclude her from, 
recovering or claiming her share, under the statute for the 
distribution of the personal estate of intestates, of any of 
the personal property of the testator which is not validly 
and effectually disposed of by the said will to her or others. 

2. So much of such judgment as does not adjudge that 
the real estate of which the testator died seized, vested in 
these defendants, and the children and other gi'andchlldren 
of the testator living or in being at the time of his decease, ^ 
and in those only with benefit of survivoi-ship between ' 
them up to the end of ten years, or before, if the son and 
son-in-law of the testator should die before that period. 

3. So much of such judgment as adjudges that the prin- 
cipal and interest of the mortgages (upon the real estate of 
which the testator died seized) may be paid out of any 
funds of the estate in the hands of the executrix (or ex- 
ecutor), including the rents, issues, and profits, and the 
proceeds of sales of the real estate of the testator ; whereas, 
these defendants insist that such mortgages should be paid 
out of the principal of the proceeds of such real estate. 
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755* and that the rents, income, and proceeds thereof, and of 
the personal estate, shall be distributed amongst these de- 
fendants, and the children and other grandchildren of the 
testator. 

4. So much of such judgment as adjudges that the in- 
come, rents, issues, and profits of the real and pereonal 
estate of the testator shall be first applied, so far as the 
same shall be practicable, to the payment of the debts of 
the testator, the provision for the payment of the annuity 
hrrti^ to the widow, and the payment and provision for the pay- 
ment of the legacies adjudged to be valid, and the pay- 
ment of the mortgages upon the real estate, taxes and ex- 
penses ; whereas, these defendants respectfully insist, that 
each and every of such payments shall be made out of the 
principal of such property, and the taxes and assessments 
out of the specific real and personal estate taxed and as- 
sessed, and that such rents, issues, income, and profits shall 
be distributed amongst the children and grandchildren of 

the testator living and in beinff at the time of his decease. 
757* 

5. So much of the said judgment as adjudges that after 
paying and satisfying the mortgages, taxes, assessments, 
expenses, and debts, providing the fund set apart for the 
l)ayment of the widow's annuity, and paying and providing 
for the legacies and bequests adjudged to be valid, the rest, 
residue, and remainder of the real and personal estate of the 
testator must be be divided by the executors amongst, and 
paid to the children and grandchildren of the testator living 
at the end of ten years from his decease, or at the decease 
of the survivor of Anson G. Phelps, Jun., and William E. 
Dodge, if such decease shall sooner happen, (which would 
* ^° include after-born grandchildren.) Whereas, these defend- 
ants insist that such judgment should have had reference 
only to such children and grandchildren as were living or 
in being at the testator's decease, and cannot legally take 
in after-born grandchildren. 

G. So much of such judgment as adjudges that the resi- 
duary devise and bequest of the testator's general residuary 
estate, in the twentieth section of said will, is valid. Where- 
as, these defendants insist that the same is invalid, so far 
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as it is intended by such adjudication to let in after-born 769* 
grandchildren. 

7. So mucbof such judgment as adjudges that the seve- 
ral legacies given by the tenth, eleventh, twelfth, thir- 
teenth, fourteenth, sixteenth, and nineteenth sections of the 
said will are valid legacies, and should be paid to the 
several legatees therein named. Whereas, these defend- 
ants insist that each and every of such legacies are invalid 
and null. 

8. So much of such judgment as adjudges that the said 760* 
William E. Dodge, as sole surviving executor of the said 
last will and testament of Anson G. Phelps, deceased, shall 
distribute the moneys and securities set apart to secure to 

the said Olivia Phelps, deceased, the widow of the testator, 
the payment of an annuity of five thousand dollars annual- 
ly, amounting to the sum of seventy-one thousand one hun- 
dred dollars, to and amongst the next of kin of the testator, 
Anson G-. Phelps, deceased. Whereas, these defendants, 
insist that such moneys and securities should be paid and 
distributed to and amongst the children and grandchildren 761* 
of the said Anson G. Phelps, deceased, living or in being 
at the time of his decease. 

9. So much of such judgment and decision as adjudges 
that the said William E. Dodge, as such sole surviving ex- 
ecutor, &c., do apply the assets of the testator, and the 
rents, issues, income, and profits thereof, to the payment 
of the legacies therein before adjudged to be valid. 
Whereas, these defendants insist, as they have before 
insisted, that such assets and such rents, issues, income, 
and profits, shall be distributed amongst the children and 762* 
grandchildren of said Anson G. Phelps, deceased, living or 

in being at the time of his death, only deducting from and 
paying out of the principal of such assets, the debts, ex- 
penses, and valid legacies under said will. 

10. So much of said judgment as affirms the thirty-firet, 
thirty-second, thirty-third, thirty -fourth, thirty-fifth, thirty- 
seventh, and thirty-ninth clauses of said judgment of the 
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763* Special Term, whereby the said William E. Dodge, as such 
surviving executor, is ordered and decreed to pay the 
several legacies therein separately mentioned, out of the 
residue of the said estate, and the rents, issues, income, and 
profits thereof. Whereas, these defendants, as to each 
and every of the said clauses, judgments, and decisions, 
insist, as they have before insisted, that such several lega- 
cies, and each of them, are invalid, and not to be paid out 
of such assets ; and, especially, shall not be paid out of the 

764* ^^^ rents, issues, income, and profits, &c. 

11. So much of said judgment as affirms the fortieth 
clause of such judgment of the Special Term, whereby it 
is ordered, adjudged, and decreed, that the said William 
E. Dodge, as such surviving executor, or his successor in 
office, shall, on the thirtieth of November, 1863, or on the 
decease of the said William E. Dodge (whichever event 
shall first happen), divide all the residue and remainder of 
said estate, and the rents, issues, income, and profits there- 
of, amongst, and pay, convey, assign, and transfer the same 
765* to each of the children and grandchildren then living of 
said Anson G. Plielps, deceased, equally. Whereas, these 
defendants insist that such distribution and payment should 
be amongst, and to, the children and grandchildren of the 
said testator living and in being at the time of his decease, 
excluding after-born grandchildren. 

All which matters and decisions of law, these defendants 
do appeal from, in manner and form aforesaid. 
OuviA P. Atteeburt, 
BouDiNOT C. Atterbury, 
Anson G. P. Atterbury, 

By their Guardian, 

CuAs. Edwards, 

Attorney for said Defts. 
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William E. Dodge, sole surviving 
Executor, &c., 

agst. 
Charles F. Pond and others. 



To the Clerk of the City and County of New York, 
The Clerk of the Court, and 
S. 11. TuATER, Esq., 

Plff's Atty. : 

You are hereby notified that the defendants Benjamin 
B. Atterbury and Olivia P. Atterbury his wife, hereby 
appeal to the Court of Appeals from so much of the judg- 
ment of the General Term of this Court, made on the 19th *^* 
day of July, 1860, in the above action, as affirms the judg- 
ment of the Special Term of this Court, rendered the 7tli 
day of July. 1860, in the following particulars: 

I. — So much and such parts of the said judgment as do 
not decide and adjudge that the real estate of which the 
testator died seized, vested, on the testator's decease, in his 
heii'8-at-law, subject only to the execution of an imperative 
power, in trust, to the executors and executrix, to sell the 
same. 

31, — So much and such parts of the said judgment as 
decide and adjudge that the principal and interest of the *^° 
mortgages upon the real estate of which the testator died 
seized, may be paid out of any funds of the estate in the 
hands of the executrix (or executor), including the rents, 
issnes, and profits, and the proceeds of sales of the real 
estate of the testator, and which do not decide and ad- 
judge that the principal and interest of such mortgages 
shall be paid out of the proceeds of the respective mort- 
gaged premises, and that the residue of the interest and 
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769* income of the real estate, and of the proceeds of the sales 
of the said real property, belongs to the next-of-kin of the 
testator, being his children, and the children of his deceased 
daughter, Mrs. Elizabeth James, exclusively. 

III. — So much and such parts of the said judgment as 
decide and adjudge that the real and personal estate of 
the testator, other than that devised and bequeathed to 
the widow, and the proceeds of the sales thereof, and 
the income, rents, issues, and profits thereof, are appli* 

770* cable to the payment of the debts of the testator, to the 
provision for the payment of the annuity to the widow, 
and to the payment and provision of the legacies adjudged 
to be valid, according to the tenor and effect of the will ; 
but first applying the income, rents, issues, and profits, so 
far as the same shall be practicable, to the purposes afore- 
said, and to the payment of the mortgages upon the real 
estate, taxes, assessments, expenses of sales and of admin- 
istration ; and which does not decide and adjudge that such 
payments of the debts and legacies adjudged to be valid, 
mortgages, taxes, and assessments, shall be paid out of the 

'^^■'■^ principal of such real and personal property exclusively, 
the rents, income, and profit thereof. 

IV. — So much and such parts of the said judgment as 
decide and adjudge as matter of law, that the taxes and 
assessments are chargeable upon the real estate generally, 
and not upon the specifio real estate taxed, and assessed 
or the proceeds thereof. 

V. — So much and such parts of the said judgment as 
772* decide and adjudge as matter of law, that after paying and 
satisfying the mortgages, taxes, assessments, expenses of 
sale and of administration, and the debts of the testator, 
and providing the fund set apart for the widow's annuity, 
and paying and providing for the payment of the bequests 
adjudged to be valid, the residue of the real and personal 
estate of the testator, and the proceeds thereof, must be 
divided by the executors into as many shares as there 
shall be children and grandchildren of the testator liv- 
ing on the 30th day of November, 1863, or living at the 
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decease of the survivor of Anson G. Phelps, Junior., and 773* 
WiHiam E. Dodge, if such decease shall sooner happen ; 
and that the shares on such division are to be paid to the 
said children and grandchildren as soon after such division 
as may be practicable; and which does not decide and 
adjudge that such residue of tbe real and personal estate 
of the testator must be divided by the said executors 
amongst, and paid to the next of kin of the testator, con- 
sisting of his children and the children of his deceased 
daughter Mrs. Elizabeth James. 

VL — So much and such parts of the said judgment 774* 
as decide and adjudge that the residuary devise and 
bequest of the testator's general residuary estate, in the 
twentieth section of the said will, to such of the tes- 
tator's children and grandchildren as shall be living at 
tho expiration of ton yeai's from the time of his de- 
cease, or at death of survivor of the testator's son Anson 
G. Phelps, and his son-in-law William E. Dodge, if both of 
them should die within the said ten years, is valid, as to 
the general residuary real and personal estate of the 
testator; and which does not decide and adjudge that the 775* 
said residuary devise and bequest of the testator's general 
residuary real and personal property, in the twentieth sec- 
tion of said will, to such of the testator's children and 
grandchildren as shall be living at the expiration of ten 
years from the time of his decease, or at the death of tho 
survivor of the testator's son Anson G. Phelps, Junior, and 
his son-in-law William E. Dodge, if both should die within 
the said ten years, is null and void, and that tho general 
residuary real and personal property of the testator goes 
and belongs to his heirs and next of kin. 775* 

VIL — So much and such parts of the said judgment as 
decide and adjudge, as matter of law, that the several be- 
quests and devises to the several persons, societies, and 
corporations named in the 10th, 11th, 12th, ]3th, 14th, 
16th, and 19th articles of said will are valid legacies. 

VTTT. — So much of the said judgment as directs that the 
aaid William E. Dodge, as such surviving executor, or his 
31 
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777* successor, shall, out of the residue of said estate, and the 
income, rents, issues, and profits thereof, pay the several 
bequests and sums specified in the 31st, 32d, 33d, 34:th, 
36th, 37th, and 39th clauses or articles of said judgment, 
and to each and every of said articles, and the directions 
therein contained separately. 

IX. — So much and such parts of the said judgment 
as orders, adjudges, and decrees that the said William 
E. Dodge, as such surviving executor, or his successor 

778* in oflSce, shall, after paying and satisfying, or providing 
for the payments therein before directed, on the 30th 
day of November, ici the year 1863, or on the decease 
of the said William IC. Dodge prior to that day, (whichever 
event shall first happen,) divide all the residue and re- 
mainder of said estate and property, and the rents, issues, 
income, and profits thereof, into as many equal shares as 
there shall be children and grandchildren living of said 
Anson G. Phelps, deceased, and pay, convey, assign, and 
transfer one of such equal parts and shares thereof to each 
of said children and grandchildren then living of said 

779* Anson G. Phelps, deceased ; and which does not order, 
adjudge, and decree that the said William E. Dodge, as 
such surviving executor, shall forthwith distribute and pay 
over all such residue and remainder of said estate and 
property, and the rents, issues, income, and profits thereof, 
to the next of kin of the said testator, being his children 
and the children of his daughter, Mrs. Elizabeth James. 

Weight & Merrihew, 
Attys. for Defts. Benjamin B. Atterbury and 

Olivia P. his wife. 
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William E. Dodge, solo surviving 
Executor, &c., 

agst 

Charles F. Pond and otliei-s. 



To the Clerk of the City and County of New York, 
The Clerk of the Court, and 
S. H. Thayer, Esq., 

Plff's Atty. : 

You are hereby notified that the defendants Charles F. 
F. Pond and Harriet N. his wife, hereby appeal to the 
Court of Appeals from so rauch of the judgment of the 
General Term of this Court, made on the 19th day of July, '^"^ 
1860, in the above action, as affirms the judgment of the 
Special Term of this Court, rendered the 7th day of July. 
1860, in the following particulars : 

I. — So much and such parts of the said judgment as do 
not decide and adjudge that the real estate of which the 
testator died seized, vested, on the testator's decease, in his 
heira-at-law, subject only to the execution of an imperative 
power, in trust, to the executors and executrix, to sell the 
same. 

11. — So much and such parts of the said judgment as 
decide and adjudge that the principal and interest of the *°^ 
mortgages upon the real estate of which the testator died 
seized, may be paid out of any funds of the estate in the 
hands of the executrix (or executor), including the rents, 
issues, and profits, and the proceeds of sales of the real 
estate of the testator, and which do not decide and ad- 
judge that the principal and interest of such mortgages 
shall be paid out of the proceeds of the respective mort- 
gaged premises, and that the residue of the interest and 
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783* income of the real estate, and of the proceeds of the sales 
of the said real property, belongs to the next-of-kin of tlie 
testator, being his children, and the children of his deceased 
daughter, Mrs. Elizabeth Jaraos, exclusively. 

III. — So much and such parts of the said judgment as 
decide and adjudge that the real and personal estate of 
the testator, other than that devised and bequeathed to 
the widow, and the proceeds of the sales thereof, and 
the income, rents, issues, and profits thereof, are appli- 

784* cable to the payment of the debts of the testator, to the 
provision for the payment of the annuity to the widow, 
and to the payment and provision of the legacies adjudged 
to be valid, according to the tenor and effect of the will ; 
but fii*st applying the income, rents, issues, and profits, so 
far as the same shall be practicable, to the purposes afore- 
said, and to the payment of the mortgages upon the real 
estate, taxes, assessments, expenses of sales and of admin- 
istration ; and which does not decide and adjudge that such 
payments of the debts and legacies adjudged to be valid, 
mortgages, taxes, and assessments, shall be paid out of the 

785* principal of such real and personal property exclusively, 
the rents, income, and profit thereof. 

IV. — So much and such parts of the said judgment as 
decide and adjudge as matter of law, that the taxes and 
assessments are chargeable upon the real estate generally, 
and not upon the specific real estate taxed, and assessed 
or the proceeds thereof. 

V. — So much and such parts of the said judgment as 
788* decide and adjudge as matter of law, that after paying and 
satisfying the mortgages, taxes, assessments, expenses of 
sale and of administration, and the debts of the testator, 
and providing the fund set apart for the widow's annuity, 
and paying and providing for the payment of the bequests 
adjudged to be valid, the residue of the real and personal 
estate of the testator, and the proceeds thereof, must be 
divided by the executors into as many shares as there 
shall be children and grandchildren of the testator liv". 
ing on the 30th day of November, 1863, or living at the 
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decease of the survivor of Anson G. Phelps, Junior, and 78Y* 
William E. Dodge, if such decease shall sooner happen ; 
and that the shares on such division are to be paid to the 
said children and grandchildren as soon after such division 
as may be practicable ; and which does not decide and 
adjudge that such residue of the real and personal estate 
of the testator must be divided by the said executors 
amongst, and paid to the next of kin of the testator, con- 
sisting of his children and the children of his deceased 
daughter Mrs. Elizabeth James. 

VI. — So much and such parts of the said judgment 788* 
as decide and adjudge that the residuary devise and 
bequest of the testator's general residuary estate, in the 
twentieth section of the said will, to such of the tes- 
tator's children and grandchildren as shall be living at 
the expiration of ten years from the time of his de- 
cease, or at death of survivor of the testator's son Anson 
G. Phelps, and his son-in-law William E. Dodge, if both of 
them should die within the said ten years, is valid, as to 
the general residuary real and personal estate of the tes- 
tator; and which does not decide and adjudge that the 789* 
said residuary devise and bequest of the testator's general 
residuary real and personal property, in the twentieth sec- 
tion of said will, to such of the testator's children and 
grandchildren as shall be living at the expiration of ten 
years, from the time of his decease, or at the death of the 
survivor of the testator's son Anson G. Phelps, Junior, and 
his son-in-law William E. Dodge, if both should die within 
the said ten years, is null and void, and that the general 
residuary real and personal propert of the testator goes, 
and belongs to his heirs and next of kin. 790* 

VII. — So much and such parts of the said judgment as 
decide and adjudge, as matter of law, that the several be- 
quests and devises to the several persons, societies, and 
corporations named in the 10th, 11th, 12th, 13th, 14th, 
16th, and 19th articles of said will are valid legacies. 

VIII. — So much of the said judgment as directs that the 
said William E. Dodge, as such surviving executor, or his 
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791^ Bnccessor, shall^ out of the residae of said estate, and tlie 
income, rents, issues, and profits thereof, pay the several 
beqnests and sums specified in the Slst, 32d, 33d, 34:th, 
35th, 37th, and 39th clauses or articles of said judgment, 
and to each and every of said articles, and the directions 
' therein contained separately. 

IX. — So much and such parts of the said judgment 
as orders, adjudges, and decrees that the said William 
E. Dodge, as such surviving executor, or his successor 
in office, shall, after paying and satisfying, or providing 
for the payments therein before directed, on the 30th 
• ^2 (Jay of November, in the year 1863, or on the decease 
of the said "William E. Dodge prior to that day, (whichever 
event shall first happen,) divide all the residue and re- 
mainder of said estate and property, and the rents, issues, 
income, and profits thereof, into as many equal shares as 
there shall be children and grandchildren living of said 
Anson G. Phelps, deceased, and pay, convey, assign, and 
transfer one of such equal parts and shares thereof to eacli 
of said children and grandchildren then living of said 
Anson G. Phelps, deceased ; and which does not order, 
adjudge, and decree that the said William E. Dodge, as 
such surviving executor, shall forthwith distribute and pay 
over all such residue and remainder of said estate and 
property, and the rents, issues, income, and profits thereof, 
to the next of kin of the said testator, being his children 
and the children of his daughter, Mrs. Elizabeth James. 

CA.GGEB & Hill, 
Attys. for Defts. Charles F. Pond and 
Harriet N. his wife. 
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N. Y. SUPREME COURT. 794* 



William E. Dodge, sole Burviving j 
Executor, &c., of Anson G. Phelps, / 
deceased, f 

agst 

Chables F. Pond and Wife, and 
others. 



Please take notice, that the plaintiff in this action hereby 
appeals to the Court of Appeals from so much of the 
judgment of the General Terra of this Court, rendered July 
19th, 1860, as aflSrms the judgment of the Special Term of 
this Court in this action, entered July 7th, 1860, whereby 
it is adjudged that the conditional bequest of $50,000, in 
the seventeenth section of the will of Anson G. Phelps, 795* 
deceased, to the executors of the testator, to aid in found- 
ing a college in Liberia, is a charitable trust of a nature so 
indefinite and uncertain, that it cannot be legally enforced, 
and is therefore invalid and void. 
Dated New York, July 20th, 1860. 

Yours, &c., 

S. H. Thateb, 

Atty. for Plaintiff. 
To John Clanot, Esq., 

Clerk, 

The Attorneys for the 

several Defendants. 
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796* N. T. SUPREME COURT. 



Wm. E Dodge, surviving Executor of 
Anson G. Phelps, deceased, 

against 

Chables F. Pond and Wife, and 
others. 



Please take notice, that the plaintiff in this action hereby 
appeals to the Court of Appeals from so much of the 
judgment of the General Term of this Court in this action, 
entered July 19th, 1860, as aflSrms that part of the judg- 
ment of the Special Term of this Court in this action, en- 
tered July 7lh, 1860, (being the twenty-second section of 
said last-mentioned judgment,) whereby it is adjudged, 
that the executor cannot anticipate the payment of the 
/yo^* several instalments of the legacies given by the 5th, 10th, 
11th, 12th, 13th, 14th, 15th, 16th, and 19th sections of the 
will, either on a rebate of interest, or discounting of the 
legacies, or otherwise. 
Dated New York, July 20th, 1860. 

Yours, &c., 

S. H. Thayer, 

Plff's Atty. 
To JosiT Clanot, Esq., 

Clerk, 
The Attorneys for the 
several Defendants. 
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SUPREME COURT. 79S* 



WnxiAM E. Dodge, Surviving Ex- 
ecutor of Anson G. Phelps, dec'd, 

agst. 
Chables F. Pond and Wife and others. 



Due, timely, and suflScient service is hereby admitted of 
notice of Appeal to the Court of Appeals from the judg- 
ment of the General Term herein made and entered on the 
19th day of July, 1860, affirming the judgment of the 
Special Term herein made on the 7th day of July, 1860, 
on the part of the defendants Charles F. Pond and wife, 
Benjamin B. Atterbury and wife, Daniel W. James, 
Elizabeth E. James, Olivia P. James, Olivia P. Atterbury, 
Boudinot C. Atterbury, Anson G. P. Atterbury, Charles M. ^^^^ 
Pond, Clara F. Pond, Edward A. Pond, and John L. 
Mason, executor, and Jane G. Phelps, executrix of Anson 
G. Phelps, Junior, deceased, and security upon said several 
and respective appeals is hereby waived. 

New York, July 23d, 1860. 

S. H. Thateb, 

For Plff. 



F(yr Opinions of the Coub.^ see post p, 327. 
32 



250 



State op New York, ) 

City and County of New York, j ^- " 

I, John Clancy, clerk of the Supreme Court of 
said State, in and for said city and county, do hereby 
certify that the preceding consists of certified copies 
of the Notices of Appeal and Judgment Roll, on file 
in my office. 

In witness whereof I have hereunto sub- 
[l. s.] scribed my name, and affixed my seal, 

this first day of August, A. D., 1860. 

John Clancy, 

Clerk. 
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CITY AND COUNTY OF NEW YORK. 



800 



William E. Dodge, surviving Ex- 
ecutor Ac, of Anson G. Phelps, 
deceased, 

agst. 
Charles F. Pond and others. 



To the Supreme Court : 

In pursuance of an order of this Honorable Court, made 
in the above-entitled action, bearing date the iifth day of 
December, one thousand eight hundred and fifty-nine, 
whereby the subscriber was appointed the referee in this 
action, to pass the accounts of Olivia Phelps, as executrix, 
&c., of Anson G. Phelps, deceased, and of William E. 
Dodge, sole surviving executor, &c., of said Anson G. 
Phelps, deceased, in relation to all property of the testator 
not in process of accounting in any other State : 

I, James Maubiok, the referee in the said order named, 
do report : That I caused a summons to be served on all 
parties who have appeared in this action, requiring their 
attendance before me on the said accounting ; and that I 
was attended on such accounting by Mr. Thayer, of counsel 
for the plaintiff, and by Mr. Owen, Mr. Wright, Mr. 
Edwards, Mr. Butler, Mr. Knox, Mr. D. D. Lord, and Mr. 
Ch^ter, for the defendants. 
32 
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802 I do further report, that I was attended on the eaid ac- 
countinor by the said William E. Dodge, surviving executor, 
in person, and the said surviving executor having brought 
in before rae the accounts of the said Olivia Phelps, as ex- 
ecutrix of the last will and testament of the said Anson 6. 
Phelps, deceased, during the period in which she alone dis- 
charged the duty of such executrix, and also the accounts 
of the said Olivia Phelps and the said "William E. Dodge, 
as executrix and executor of the said last will and testament, 

and the accounts of the said William E. Dodge, as sole [ 

surviving executor of the said Anson G. Phelps, deceased, | 

803 in relation to all property of the testator not in process of 
accounting in any other State, I have, in the presence of the 
said surviving executor, and also in the presence of such 
of the counsel attending before me as aforesaid, as desired 
to be present, proceeded to take and pass the said accounts, 
and at the request of the parties attending before me, or 
some of them, I have taken an account of the transactions 
of the said Olivia Phelps, as such sole executrix in respect 
to the real estate, separately from her account as executrix 
in respect to the personal estate, and in this, my report, the 

g04. said accounts are kept distinct. 

And first, as to the real estate : — 

I do find and report, that the said Olivia Phelps, 
as such sole executrix, during the period which elapsed 
between the date of her appointment and the twentj'- 
third day of February, in the year one thousand eight 
hundred and fifty- five, received from sales of real es- 
tate, in cash, the sum of one hundred and four thou- 
sand seven hundred and forty-six dollars and forty-five 
cents, and in bonds and mortgages the further sura of one 
hundred and twenty-nine thousand eight hundred and four 
dollars and fifty-eight cents, and in a promissory note the 
sum of one thousand five hundred dollars ; and received on 
account of principal of bonds and mortgages, the sum of 
four thousand six hundred and sixteen dollars and sixty .six 
cents ; and received from rents of houses and lots, the sum 
of thirty-two thousand six hundred and forty-three dollars 
and seventy-eight cents ; and received for interest on bonds 
and mortgages, taken for proceeds of sales of real estate, 
the sum of five thousand five hundred and thirty-five dollars 
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and twenty-nine cents ; and received from tenants, for taxes 806 
and insurance returned, the sum of three hundred and 
eighty-four dollars and seventy cents ; and received from 
sundry persons, through the auctioneer making the sale, a 
deposit of ten per cent, on the amount bid by such persons 
at such sale (part of which was afterwards refunded, the 
sale having been vacated), the sura of two thousand three 
hundred and forty-two dollars and fifty cents, making the 
whole amount of cash received by the said executrix, during 
the period aforesaid, the sum of one hundred and fifty thou- 
sand two hundred and sixty. nine doUare and thirty-eight 807 
cents. And I find that the said executrix, during the pe- 
riod aforesaid, paid, and is to be allowed on account of the 
said real estate, the sums following, that is to say : For prin- 
cipal of bonds and mortgages, the sum of thirty. four thou- 
sand dollars ; for interest on bonds and mortgages, the sum of 
fifteen thousand three hundred and twenty-eight dollars and 
seventy-three cents ; for repairs on sundry houses and lots, the 
sum of eight thousand four hundred and thirty-two dollars and 
thirty-four cents ; for assessments on real estate, the sum of 
four thousand four hundred and fifty-eight dollars and 
seventy-two cents; for taxes upon real estate, the sum of 803 
seven thousand seven hundred and twenty-eight dollars and 
seventy-one cents; for premiums of insurance of buildings 
on real estate, the sum of four hundred and sevcnty-eiglit 
dollars and thirty-five cents ; for moneys refunded to i)ur' 
chasers at auction sale (being the ten per cent, deposit 
recciiipd from them as aforesaid, less the amount retained 
pursuant to agreement with one of such purchasers, the 
sale to such purchaser not being vacated), the sum of two 
thousand one hundred and fifty-two dollars and fifty cents ; 
for the fees and commissions of the auctioneer, the sum of 809 
three hundred and eighty-five dollars ; and for expenses of 
maps and other charges incidental to the auction sale, the 
sum of one hundred and thirty-six dollars and four cents, 
making the whole amount of cash paid by the said execu- 
trix, during the period aforesaid, on the real estate account, 
the sum of seven ty-three thousand one hundred dollars and 
thirty-nine cents, and leaving a cash bcilance in the hands 
of the said executrix, on the twenty-third day of February, 
1855, of the sum of seventy-seven thousand one hundred 
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810 and sixty-eigbt dollars and ninety-nine cents, subject to the 
deduction and payment thereout of all legal commissions 
of the said executrix. Schedule A, hereto annexed and 
forming part of this my report, to which I respectfully re- 
fer, shows, in tabular forq, the receipts and payments by 
the said executrix, in respect to the said real estate during 
the period from the date of her appointment down to tlie 
twenty-third day of February,* 1866, at which last-men- 
tioned date the aforesaid real estate and all the matters 
connected therewith passed under the control of William 
E. Dodge and Anson G. Phelps, who were duly appointed 

811 by the Superior Court of the city of New York, in a cer- 
tain action then pending in the said Court, wherein Charles 
M. Pond, by his guardian, was plaintiff, and the said Olivia 
Phelps, executrix, &c., of Anson G. Phelps, deceased, and 
others, were defendants, receivers of the rents, income, 
proceeds, and profits of the real estate in New York, be- 
longing to the testator, Anson G. Phelps, then remainin|2^ 
unsold, and also of the balance in the hands of the said 
executrix, at that date, received from same source, inclad - 
ing cash, bonds and mortgages, and bills receivable. 

812 And I do further find and report, that the bonds and 
mortgages in the hands of the said executrix, representing 
the proceeds of real estate, on the said twenty-third day of 
February, 1865, in the aggregate, amounted to the sum of 
one hundred and twenty-nine thousand eight hundred and 
four doUara and fifty-eight cents ; and the bills receivable, 
representing proceeds of real estate, consisted of a promis- 
sory note for the sum of fifteen hundred dollars ; and that 
the said executrix transferred and delivered to the said re- 
ceivers all the said bonds and mortgages and the aforesaid 

813 promissory note, and paid over to the said receivers the 
said cash balance of seventy-seven thousand one hundred 
and sixty-eight dollars and ninety -nine cents, together with 
interest thereon from the said twenty-third day of Febru- 
ary, 1856, until the time of payment, without deducting or 
retaining her legal commissions or any part thereof. 

I do fiirtlier find and report, that the said executrix, in 
respect to the real estate aforesaid, fi)r receiving and pay- 
ing the several sums hereinbefore mentioned, is entitled to 
commissions on the aggregate amount of the said cash, 
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bonds and mortgages, and bills receivable (the said bonds 814 
and mortgages and bills receivable being considered and 
treated as investments of money representing proceeds of 
sales of real estate) ; and that inasmuch as the said execu- 
trix paid over the whole of the cash balance in her hands 
to the said receivers, with legal interest thereon, she is en- 
tiled to claim interest on the sum which she would have 
been entitled to retain for her commissions ; that I have ' 
computed the amount of such commissions, and the interest 
thereon from the said twenty-third day of February, 1866, 
to the thirty-first day of December, 1859, and find that 
the said commissions amount to two thousand two hundred 815 
and fifty-nine dollars and twenty-one cents, and the inter- 
est to seven hundred and sixty-seven dollars and seventy- 
two cents, making, together, the sum of three thousand 
and twenty-six dollars and ninety-three cents. 

I do further report, that having been appointed the ref- 
eree to pass the accounts of the said receivers and of the 
said William E. Dodge, as surviving receiver, by an order 
of the said Superior Oourt of the city of New York, made 
in the aforesaid action, wherein Charles M. Pond, by his 
guardian, was plaintiff, and the said Olivia Phelps, execu- 
trix, &c., of Anson Q. Phelps, deceased, and others, were ^18 
defendants, bearing date the fourth day of February, 1^60, 
I did, as such referee, proceed to fake and pass the said 
accounts of the said receivers, and of the said "William E. 
Dodge, as such surviving receiver, and upon such account- 
ing it appeared that the said receivers, from the date of their 
appointment until and including the thirty-first day of De- 
cember, 1856, received, from proceeds of sales of real 
estate, the sum of one thousand five hundred and ninety- 
four dollars and eighty-three cents, (including nineteen 
dollars received on the sale of an old stable in Thirty-third §17 
street,) and received from rents of houses and lots the sum of 
seventeen thousand two hundred and eighty dollars and 
ninety two cents ; and received for interest on bonds and 
mortgages taken for proceeds of sales of real estate, the sum 
of eight thousand four hundred and thirty-four dollars and 
ninety-nine cents ; and received on account of the princi- 
pal of such bonds and mortgages, the sum of twenty-four 
thousand five hundred and thirty-two dollars and eighty- 
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818 nine cents; and received for dividends on bank stock, 
(which bank stock had been taken for rent,) the sum of 
twenty-six dollars and twenty-five cents ; and received for 
interest on temporary loans, the sum of two hundred and 
forty-four dollars and seventy-eight cents; and received 
from tenants, for taxes returned, the sum of six hundred 
and seventy five dollars and seventeen cents ; and for the 
• Croton water tax, the sum of thirty-four dollars ; and also 
received from Mrs. Olivia Phelps, on account of moneys 
in her hands, arising from proceeds of real estate, the sum 
of twenty-nine thousand dollars, making the wliole amount 

Q|g of cash received by the said receivers during the period 
aforesaid, the sum of eighty-one thousand eight hundred 
and twenty-three dollara and eighty-three cents. And that 
the said receivers, during the period aforesaid, paid and 
are to be allowed the sums following, that is to say : for 
principal of bonds and mortgages, the sum of two thousand 
one hundred dollars ; for interest on bonds and mortgages, 
the sum of ten thousand four hundred and fifty dollars and 
fifty-two cents ; for sundry payments of interest, six hun- 
dred and eighty-three dollars and eighty-six cents; for 

^^r. assessments on real estate, the sum of fourteen thousand 
two hundred and forty-seven dollars and ninety-four cents ; 
for taxes upon real estate, the sum of seven thousand eight 
hundred and fifty-eight dollars and eleven cents ; for pre- 
miums of insurance of buildings on real estate, the sum of 
three hundred and forty-two dollars 5 for repaire on sundry 
houses and lots, the sum of three thousand and twenty-five 
dollars and ten cents ; for incidental expenses, office rent, 
salary of agent and bookkeeper, and sundry other miscel- 
laneous items, the sum of one thousand six hundred and 
seventy-seven dollars and fifty- three cents ; for investments 

^^1 on bond and mortgage, the sum of ten thousand dollars^ 
making the whole amount of cash paid and invested by the 
said receivers, during the period aforesaid, the sum of fifty 
thousand three hundred and eighty-five dollars and six 
cents. That the said receivers made a temporary loan of 
thirty thousand dollars on interest, and had a cash balance 
in their hands uninvested, on the said 3Ist day of Decern* 
ber, 1855, of one thousand four hundred and thirty-eight 
dollars and seventy-seven cents, subject to the deduction 
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and payment thereout of all legal commissions and charges 822 
of the said receivers. Schednle B, hereto annexed, and 
forming part of this my report, to which I respectfully re- 
fer, shows in tabular form the receipts and payments of the 
said receivers during the period from the 23d day of Feb- 
ruaiy, 1855, to the thirty-firet day of December, 1855. 
And that the assets in the hands of the said receivers on 
the said thirty-firet day of December, 1853, consisted of 
bonds and mortgages, representing the proceeds of real 
estate, for the aggregate amount of one hundred and eleven 
thousand six hundred and forty-nine dollars and forty-seven 823 
cents ; bills receivable, representing proceeds of real estate, 
to the amount of thirty-one thousand five hundred dollars ; 
bank stock, taken for rent of real estate, to the amount of 
seven hundred and fifty dollars, at par value, and the cash 
balance aforesaid of one thousand four hundred and thirty- 
eight dollars and seventy-seven cents ; making the whole 
amount of assets at that date one hundred and forty-five 
thousand three hundred and thirty-eight dollars and 
twenty. four cents. 

And upon such accounting, it further appeared, that the 
receivers, during the year ending on the 31st day of De- go^ 
cember, 1856, received from proceeds of sales of real estate 
the sura of nine hundred dollars ; and received from rents 
of houses and lots (including a dividend on the bank stock 
taken for rent), the sum of twenty-two thousand three hun- 
dred and forty-nine dollars and ninety-four cents ; and re- 
ceived on account of the principal of bonds and mortgages 
taken for proceeds of sales of real estate, the sum of twenty- 
two thousand three hundred and forty-six dollars and sixty- 
six cents ; and received for interest on bonds and mort- 
gages, the sum of nine thousand four hundred and ninety- 
five dollars and three cents ; and received for interest on °"^ 
temporary loans the sum of two thousand seven hundred 
and seventy-six dollars and thirty-eight cents ; and received 
for interest from Mrs. Olivia Phelps, executrix, on the bal- 
ance in her hands, the sum of four thousand nine hundred 
and twenty dollar and sixteen cents; and received from 
the said executrix, the further sum of forty-eight thousand 
one hundred and sixty-eight dollars and ninety-nine cents, 
being the amount remaining in her hands of the moneys 
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826 arising from proceeds of real estate ; and also received from 
the said executrix, the amount paid by her out of the real 
estate moneys, for taxes on the personal estate, being the 
sum of four thousand five hundred and twenty-seven dol- 
lars and fifty-two cents; and received from tenants for 
taxes returned, the sum of six hundred and sixty-three dol- 
lars and seventy-one cents, making the whole amount of 
cash received by the receivers, during the year 1856 afore- 
said, the sum of one hundred and sixteen thousand one hun< 
dred and forty-eight dollars and thirty-nine cents. And 
that the said receivers, during the year 1856 aforesaid, paid 
and are to be allowed the sums following, that is to say : 

"^ • for interest on bonds and mortgages, the sum of ten thousand 
and seventy dollars and seventy-five cents ; for repairs on 
sundry houses and lots the sum of three thousand eight hun- 
dred and eighty-five dollars and eighty- three cents ; for 
taxes upon real estate the sum of five thousand seven huu- 
dred and fifty-three dollars and fifty-five cents ; for assess- 
ments on real estate, the sum of one thousand two hundred 
and seventy -four dollars and one cent ; for premiums of 
insurance of buildings on real estate, the sum of two hun. 
dred and twenty-nine dollars and ten cents ; for incidental 
expenses, oflice rent, and salaries, the sum of one thousand 
eight hundred and two dollars and eighteen cents ; for ad- 
vances made on account of contract for buildings in course 
of erection, the sum of six thousand eight hundred dollars ; 
making the whole amount of cash paid by the said receiv- 
ers during the year 1856, the sum of twenty-nine thousand 
eight hundred and fifteen dollars and forty-two cents ; and 
leaving a balance of cash on hand, and on deposit witii the 
United States Trust Company, or invested in temporary 
loans (including the cash balance of the previous year), cf 

829 one hundred and seventeen thousand seven hundred and 
seventy-one dollars and seventy-four cents. Schedule C, 
hereto annexed, and forming part of this my report, to 
which I respectfully refer, shows in tabular form, the re- 
ceipts and payments of the said receivers during the year 
ending on the 31st day of December, 1856. And that the 
assets in the hands of the said receivers on the said 31st day 
of December, 1856, consisted of bonds and mortgages re^ 
presenting the proceeds of real estate, for the aggregate 
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amount of one hundred and twenty-one thousand three 830 
hundred and two dollars and eighty-one cents; bills re- 
ceivable, deposit in United States Trust Company, bank 
stock, temporary loans and deposits in bank, to the amount 
of one hundred and eighteen thousand five hundred and 
twenty-one dollars and seventy -four cents ; making the 
whole amount of assets at that date, the sum of two hun- 
dred and thirty-nine thousand eight hundred and twenty- 
four dollars and fifty-five cents. 

And upon such accounting, it further appeared, that the 
said receivers, during the year ending on the Slst day of 831 
December, 1 857, received from proceeds of sales of real estate, 
the sura of two thousand five hundred dollars ; and received 
from rents of houses and lots, the sum of twenty-one thou- 
sand eight hundred and seventy-one dollars and thirty cents ; 
and received on account of the principal of bonds and 
mortgages, the sum of nineteen thousand seven hundred 
and fifty-two dollars and twenty-two cents ; and received 
for interest on bonds and mortgages, the sum of nine thou- 
sand four hundred and sixty-six dollars and twenty cents ; 
and received for interest on temporary loans (including divi- 
dend of sixty dollars received on bank stock), the sum of 832 
ten thousand four hundred and forty seven dollars and fifty- 
four cents ; making the whole amount of cash received by 
the receivers during the year 1857 aforesaid, the sum of 
sixty-four thousand and thirty-seven dollars and twenty-six 
cents. And that the said receivers, during the year 1857 
aforesaid, paid and are to be allowed the sums follow- 
ing, that is to say : for principal of bond and mortgage, the 
sum of twenty thousand dollars ; for interest on bonds and 
mortgages, the sum of nine thousand two hundred and 
ninety-seven dollars and thirty-three cents ; for repaira on ggg 
sundry houses and lots, the sum of two thousand nine hun- 
dred and ninety-seven dollars and ninety-three cents ; for 
assessments on real estate, the sum of one thousand seven 
hundred and eighty two dollars and nine cents ; for taxes 
upon real estate, the sum of five thousand six hundred and 
two dollars and thirty-eight cents ; for premiums of insur- 
ance of buildings on real estate the sum of two hundred and 
forty-one dollara and ten cents; for incidental expenses, 
office rent, and salaries, the sum of two thousand eight 
33 
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834: hundred and thirty-five dollars and fifty-five cents ; for ad- 
vances made to parties on building contracts closed and 
settled by bonds and mortgages, the sum of fifty-four thou- 
sand seeen hundred and fifty-three dollars ; for advances 
made to parties on account of contracts for buildings 
in course of erection, the sum of twenty thousand four 
hundred and thirty-three dollars and thirty-four cents; 
making the whole amount of cash paid by the said 
receivers during the year 1857, the sum of one 
hundred and seventeen thousand nine hundred and 
foity-two dollars and seventy-two cents, and leaving a 

835 balance of cash on hand and in deposit with the United 
States Trust Company of the sum of sixty-three thousand 
eight hundred and sixty six dollars and twenty-eight cents- 
Schedule D, hereto annexed, and forming part of this my 
report, to which I respectfully refer, shows in tabular form 
the receipts and payments of the said receivers during the 
year ending on the 31st day of December, 1857. And that 
the assets in the hands of the said receivers on the said 
thirty-first day of December, 1857, consisted of bonds and 
mortgages, for the aggregate amount of two hundred and 

836 twenty-seven thousand eight hundred and three dollars and 
fifty-nine cents, bills receivable, deposit in United States 
Trust Company, bank stock, and cash in bank, to the 
amount of sixty-six thousand one hundred and sixteen dol- 
lars and twenty-eight cents; and advances on account of 
contracts for buildings in course of erection, to the amount 
of twenty thousand four hundred and thirty-three dollara 
and thirty-four cents ; making the whole amount of assets 
at that date the sum of three hundred and fourteen thou- 
sand three hundred and fifty-three dollars and twenty.one 
cents. And that during the year 1857, the said receivei-?, 

837 fiom sales of sundry lots of ground, belonging to the said 
estate, under agreements to leave the whole consideration 
money on mortgage, and make a building loan in addition, 
realized the sum of forty-five thousand seven hundred dol- 
lara ; and the further sum of seven thousand dollars on a 
sale made upon agreement to leave the whole ccmsidera- 
tion money on mortgage ; which several sums increased 
the amount of the bonds and mortgages held by the said 
receivers, and which are included in the assets last above- 
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mentioned, to the amount of fifty-two thousand seven hun- 83S 
dred dollai-s. 

And upon such accounting, it further appeared that the 
said receivers, during the period between the Slst day of 
December, 1857, and the 18th day of Way, 1858, (the date 
of the death of Anson G. Phelps the younger,) received 
from rents of houses and lots the sum of ten thousand eight 
hundred and seventy-five dollars and sixty-six cents ; and 
received on account of the principal of bonds and mortga- 
ges the sum of eleven thousand and eighty -two dollars and 
eighty-one cents ; and received for interest on bonds and 
mortgages the sum of four thousand six hundred and two 839 
dollars and forty cents ; and received for interest on tem- 
porary loans the sum of one thousand eight hundred sixty- 
two dollare and forty cents ; making the whole amount of 
cash received by the receivere, during the period herein 
last above mentioned, the sum of twenty-eight thousand 
four hundred and fifty-three dollars and twenty seven cents. 
And that the said receivers, during the period herein last 
above mentioned, paid out and are to be allowed the sums 
following, that is to say : For repairs on sundry houses and 8 lO 
lots, the sum of six hundred and eight dollars and fifty-five 
cents ; for assessments on real estate, the sum of nine hun- 
dred and fifty-one dollars and ten cents ; for premiums of 
insurance of buildings on real estate, the sum of one hun- 
dred and nine dollars and thirty-eight cents ; for taxes upon 
real estate, the sum of two hundred and fifty-nine dollars 
and seventy-three cents ; for interest on bonds and mort- 
gages, the sum of three thousand eight hundred and fifty- 
nine dollars and seven cents ; and for incidental expenses, 
oflice rent, and salaries, the sum of one thousand one hun- 
dred and thirty-one dollars and eleven cents; making the 841 
whole amount of cash paid by the said receivers, during the 
period herein last above mentioned, the sum of six thousand 
nine hundred and eighteen dollare and ninety-four cents, 
and leaving a balance of cash on hand and on deposit in 
bank of the sum of twenty-one thousand five hundred and 
four dollars and thirty-three cents. Schedule E, hereto an- 
nexed, and forming part of this my report, to which I res- 
pectfully refer, shows, in tabular form, the receipts and 
payments of the said receivers during the period from the 
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?42 3l8t day of December, 1857, to the 18tli day of May, 1858. 
And tliat the said Anson G. Phelps the younger, during 
the period herein last above mentioned, made a draft upon 
the funds in the hands of the said receivers, on account of 
his commissions and charges for the services rendered by 
him as such receiver, of the sum of three thousand dollara ; 
which reduced the amount of cash in the hands of the said 
receivers to the sum of eighteen thousand fiveihundred and 
four dollars and tliirtv-three cents, and this amount was re- 
ceived by the said William E. Dodge, as such surviving re- 

843 ceiver. 

And upon such accounting, it further appeared that the 
said surviving receiver, during the period between tiielSth 
day of May, 1858, and the 31st day of December, 1858, re- 
ceived on account of principal of bonds and mortgages, the 
sum of thirty-three thousand two hundred and sixty-seven 
dollars and sixteen cents ; and received for interest on bonds 
and mortgages, the sum of eleven thousand five* hundred 
and sixty-two dollars and ninety-one cents ; and received 
from rents of houses and lots the sum of eleven thousand 
seven himdred and thirteen dollars and fifty cents ; and 

844 received for interest on temporary loans the sum of one 
thousand five hundred aud ninety-three dollars and eighty- 
nine cents; and received for interest on deposit in the 
United States Trust Company the sum of one thousand one 
hundred and eleven dollars and eleven cents; and also re- 
ceived from the said United States Trust Company the sum 
of fifty thousand dollars, deposited with said Company — 
making the whole amount of cash received by the said sur- 
viving receiver, during the period herein last above men- 
tioned, the sura of one hundred and nine thousand two hun- 
dred and forty-eight dollars and fifty-seven cents. And 

°^^ tliat the said surviving receiver, during the period herein 
last above mentioned, paid out, and is to be allowed the 
gums following, that is to say : For principal of bonds and 
mortgages, the sum of forty-eight thousand eight hundred 
j.nd twenty dollars and fifty cents ; for interest on bonds 
and mortgages, the sum of three thousand eight hundred 
and sixty-five dollars and ninety-five cents ; for repairs on 
sundry houses and lots, the sum of three hundred and 
eighty-nine dollars and forty cents ; for taxes upon real ea- 
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tate, the sum of five thousand six hundred and nineteen 846 
dollars and ninety -six cents ; for premiums of insurance of 
buildings on real estate, the sum of ninety -five dollars and 
eighty-seven cents ; for incidental expenses, ofiice rent, and 
salaries, the sum of two thousand and thirty-one dollars and 
forty-seven cents : for advances made to parties on account 
of contracts for buildings in course of erection, the sum of 
ten thousand nine hundred and fifty dollars — making the 
whole amount of cash paid by the surviving receiver, dur- 
ing the period herein last above named, the sum of ninety- 
six thousand three hundred and seventy-three dollars and 847 
fifteen cents, (including an investment on bond and mort- 
gage of the sum of four thousand dollars,) and leaving a 
balance of cash on hand, or invested in temporary loans, of 
the sum of forty-five thousand two hundred and forty-six 
dollars and three cents. Schedule F, hereto annexed, and 
forming part of this my report, to which I respectfully refer, 
shows, in tabular form, the receipts and payments of the 
said surviving receiver during the period from the 18th day 
of May, 1858, to the 31st day of December, 1858. And 
that the assets in the hands of the said surviving receiver, 
on the said 31st day of December, 1858, consisted of bonds 848 
and mortgages for the aggregate amount of two hundred 
and sixty-five thousand seven hundred and eighty-six dol- 
lars and ninety-six cents ; bank stock, at par value, seven 
hundred and fifty dollars; bills receivable to the amount of 
one thousand five hundred dollars ; cash in bank and tem- 
porary loans on call to the amount of forty-five thousand 
two hundred and forty-six dollars and three cents ; and ad- 
vances on account of contracts for buildings in course of 
erection, to the amount of ten thousand nine hundred and 
fifty dollars — making the whole amount of assets at that g^g 
date the sum of three hundred and twenty-four thousand 
two hundred and thirty-two dollars. And that during the 
year 1858, the said receivers and surviving receivdr, from 
sales of sundry lots of ground belonging to the said estate, 
under agreements to leave the whole consideration money 
on mortgage, and make a building loan in addition, real- 
ized the sum of thirty-two thousand three hundred dollars, 
and the further sum of five thousand dollars on a sale made 
upon agreement to leave the whole consideration money on 
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850 mortgage, which severals sums increased the amount of the 
bonds and mortgages held by the said receivers, and \acJcE" 
are included in the assets last above mentioned to the 
amount of tliirty. seven thousand three hundred ioUars. 

And upon such accounting, it further appeared that the 
said surviving receiver, during the year ending on the Slat 
day of December, 1859, received from proceeds of sales of 
real estate the sum of three thousand two hundred and fifty 
dollars ; and received from rents of houses and lots the sum 
of twenty-three thousand one hundred and eighty-eight 
dollars and eighty cents ; and received on account of the 

851 principal of bonds and mortgages, the sum of ninety-three 
thousand and seventy-six dollars and nineteen cents; and 
received for interest on bonds and mortgages, the sum of 
twenty-one thousand seven hundred and fifty-seven dollars 
and twenty-four cents ; and received for interest on tempo- 
rary loans, the sum of two thousand three hundred and 
forty-seven dollars and thirty-seven cents; and received 
from sales of stock in the Bull's Head Bank, the sum of 
seven hundred and fifty dollars, and thirty dollars for divi- 
dends on such stock, making the whole amount of cash re- 
ceived by the said surviving receiver, during the period 

^^^ herein last above mentioned, the sum of one hundred and 
forty-four thousand three hundred and ninety eight dollars 
and eighty-eight cents. And that the said surviving re- 
ceiver, during the period herein last above mentioned, paid 
out and is to be allowed the sums following, that is to say : 
For principal of a bond and mortgage, the sum of one 
thousand five hundred dollars ; for interest on bonds and 
mortgages, the sum of five thousand one hundred and 
forty-seven dollars and seventeen cents; for repairs on 
sundry houses and lots, the sum of two thousand one hun- 

853 dred and nineteen dollars and seventy-three cents; for 
taxes upon real estate, the sum of five thousand eight hun- 
dred and eighty-three dollars and seventy-five cents ; for 
assessments on real estate, the sum of five hundred and 
tliirty-eight dollars and thirty -three cents ; for premiums of 
insurance of buildings on real estate, the sum of two hun- 
dred and seventeen dollars and fifty-two cents ; for inci- 
dental expenses, office rent, and salaries, the sum of two 
thousand four hundred and one doUai-a and thirty-threa 
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cents ; for advances made to parties on building contracts 854 
closed and settled by bonds and mortgages, the sum of 
five thousand dollars ; for advances made to parties on ac- 
count of contracts for buildings in course of erection, the 
sum of thirteen thousand six hundred dollars ; for mQneys 
loaned on permanent investment on bond and mortgage, 
the sum of one hundred and six thousand one hundred dol- 
lars, making the whole amount of cash paid and invested 
by tlie surviving receiver, during the period herein last 
above mentioned, tlie sum of one hundred and forty-two 
thousand five hundred and seven dollars and eighty-tliree 856 
cents ; and leaving a balance of cash on hand (including 
the cash balance of the previous year), of forty-seven 
thousand one hundred and thirty-seven dollars, and eight 
cents. Schedule G, hereto annexed, and forming part of 
this my report, to which I respectfully refer, shows iu tabu-^ 
lar form the receipts and payments of the said surviving 
receiver, during the year ending on the Slst day of Decem- 
ber, 1859. And that the assets in the hands of the said 
surviving receiver, on the said 31st day of December, 
1859, consisted of bonds and mortgages for the aggregate 856 
amount of two hundred and ninety-six thousand three hun- 
dred and ten dollars and seventy-seven cents ; bills receiv- 
able to the amount of fifteen hundred dollars; cash iu 
bank and temporary loans on call to the amount of seven 
thousand one hundred and thirty-seven dollars and eight 
cents ; and advances on account of buildings in course of 
erection, to the amount of twenty-four thousand five hun- 
dred and fifty dollars, making the whole amount of assets 
at that date the sum of three hundred and sixty-nine thou- 
sand four hundred and ninety-seven dollars and eighty- 
five cents, subject to the deduction and payment thereout 857 
of all legal commissions of the said surviving receiver. 
And that during the year 1859 the said surviving receiver, 
from the sale of a lot of ground belonging to said estate, 
under agreement to leave the whole consideration money 
on mortgage, and make a building loan in addition, real- 
ized the sum of three thousand five hundred dollars, and 
the further sum of twenty-four thousand two hundred and 
fifty dollars on sales made upon agreement to leave the 
whole consideration money on mortgage, which several 
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858 sums increased the amoant of the bonds and morfgages 
held by the said surviving receiver, and which are included 
in the assets last above mentioned, to the amount of twenty- 
seven thousand seven hundred and fifty dollars. 

Aud upon such accounting, it further appeared, that the 
fund remaining in the hands of the said surWving receiver, 
in cash and securities, amounted to the sum of three hun- 
dred and sixty-nine thousand four hundred and ninety- 
seven dollars and eighty-five cents on the thirty-first day of 
December, 1859, which fund includes the whole amount 
realized by the said Olivia Phelps, as such executrix, from 

859 the rents, income, proceeds, and profits of the real estate 
in New York, belonging to the testator, Anson G. Phelps, 
deceased, and the amounts realized from same source by 
the said receivers and surviving receiver. 

. And upon such accounting, it further appeared, that the 
real estate of the said testator, in the city of New York, 
unsold on the said thirty-first day of December, 1859, con- 
sisted of sundry houses and lots, and of vacant lots of ground, 
of which the following is a brief statement, that is to say : 

10 houses and lots on Second avenue, viz. : 

No. 60 No. 64 No. 66 No. 68 

" 70 " 75 " 79 " 81 

" 83 " 85 
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11 houses and lots on Fifth street, viz. : 

No. 21 No. 23 No. 25 No. 27 

" 29 " 31 " 33 " 35 

1 house and lot. No. 7 Fifth street. 

1 « "9 " 

1 " " 415 Fourth street. 

1 « "417 " 

1 « "454 '^ 

1 '' " 456 . " 

8 lots on north side of Thirty-third street, between the 
Second and Third avenues, Ward Nos. 3,607 to 3,514, in- 
clusive. 
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6 lots on south side of Thirty-third street, between the 861 
Second and Third avenues, Ward IS'os. 3,481 to 3,4S4, in- 
clusive. 

6 lots on south side of Thirty-third street, between the 
Second and Third avenues, Ward Nos, 3,479, 3,478, 3,477, 
3,476, and one-half of 3,475. 

4J lots on south side of Thirtytliird street, between the 
Second and Third avenues, Ward Nos. 3,471, 3,472, 3,473, 
3,474, and one-half of 3,475. 

7 lots on north side of Thirtieth street, between the First 
and Second avenues. Ward Xos. 4,095 to 4,101, inclusive. 

9 lots on south side of Thirty-first street, between the 
First and Second avenues. Ward Nos. 4,180 to 4,138, in- ^^^ 
elusive. 

6 lots on north side of Twenty-ninth street, between the 
First and Second avenues, Ward Nos. 4,050, 4,051, 4,052, 
4,053, 4,054, and 4,060. 

1 lot with small brick house on south side of Thirtieth 
street, near Fii'st avenue, Ward Xo. 4,0G9. 

8 lots on First avenue, west side, between Twenty -ninth 
and Thirtieth streets. Ward Nos. 4,061 to 4,0GS, inclusive. 

6 lots on First avenue, east side, between Twenty-ninth 
and Thirtieth streets, Ward Nos. 4,810, 4,811, 4812, 4,813, 
4,778, and 4,779. 

8 lots on First avenue, east side, between Thirtieth and 
Thirty-first streets, Ward Nos. 4,^14, 4,815, 4,816, 4,817, 
4,839, 4,840, 4,841, and 4,842. 

4 lots on Twenty-ninth street, north side, between First 
avenue and the East river. Ward Nos. 4,782, 4,783, 4,784, 
and 4,785. 

4 lots on Thirtieth street, south side, between First ave- 
nue and the East river, Ward Nos. 4,806, 4,807, 4,808, 
and 4,809. 

2 short lots on Twenty-ninth, north side, near northeast 
corner of Fii-st avenue, Ward Nos. 4,870 and 4,871. 

7 lots on Thirtieth street, north side, running from rear 
of lots on northeast corner of First avenue to the river. 
Ward Nos. 4,818 to 4,824, inclusive . 

7 short lots from Ward No. 4,824 (Thirtieth street, north 
side) on the river. Ward Nos. 4,825 to 4,831, inclusive. 
66 lots of various sizes, on both sides of Avenue A, 
34 
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864 running from Fi%-seventli street to Sixtieth street, and on 
the East river. 

5 lots on Second Avenue, northeast corner of Thirtieth 
street, Ward Nos. 4,1 :)9, 4,0D1, 4092, 4,093, and 4,094. 

C) lots on Second avenue, east side, above Twenty-ninth 
street ; some of irroiG^ular shape ; Ward Nos. 4,03S, 4,039, 
4,040, 4,r>42J, 4,043^, and 4,044. 

And secondly as to tlie pcrso::al property and eflects of 
the said testator : — 

g(;5 I do find and report that the said Olivia Phelps, as such 
sole executrix, made and returned to the surrogate of the 
county of Xew York, in the manner required by law, an 
inventory of all the goods, chattels, and credits of the said 
testator, Anson G. Phelps, which inventory was filed in the 
office of the said surrogate of llie county of New York, on 
the twenty-seventh day of May, 18.j4, and of which inven- 
tory a true C(^py is hereunto annexed, marked Schedule IT, 
to which I respectfully refer as a part of this report. 

I do further find and report, that the said Olivia Phelps, 
as such solo executrix, during the period which elapsed 

8GC between the date of her appointment and the tw-enty-third 
day of January, in the year 1857, (at which date the said 
William K. Dodge duly qualified as executor,) received on 
bonds and mortirn£i'es, mentioned in the invcntorv, the 
sum of twenty-five thousand seven hundred and three dol- 
lars and twenty-three cents, a detailed statement whereof 
is contained in Schedule I, hereto annexed, to which I re- 
sj)ectrully retur as a part of this report. And received on 
stocks and bonds, mentioned in the inventor}', the sum of 
Bixty-fniir thousand seven hundred and ninety-four dollars 

3fj7 and twenty-seven cents, a detailed statement whereof is 
contained in Schedvde Iv, hereto annexed, to which I re- 
spectfully refer as a part of this report. And received on 
sundry accounts and items, contained in the inventory, the 
sum of thi'ec hundred and three thousand two hundred and 
seventy dollars and ninety-one cents, a detailed statement 
whereof is contained in Schedule L, hereto annexed, to which 
I respectfully refer as a part of this report. And received 
on sumlry accounts and items, not contained in the inven- 
tory, the sum of fifty-two thousand seven hundred and 
thirty-cii^ht dollars and seventy-two cents, a detailed state- 



2G9 

luent whereof is contained in Schedule M, hereto annexed, 8C8 
to which I respectfully refer as a part of this report. And 
that the afrgregato amount of the cash receipts by the said 
Olivia Phelps, as such sole executrix, during the period 
aforesaid, was the sum of four hundred and fortv-six thou- 
sand five hundred and seven dollars and thirteen cents. 

I do further find and report, that tlio said Olivia Phelp.-^, 
as such solo executrix during the period last above men- 
tioned, paid and is to bo allowed the several sums follow- 
ing, that is to say: for sundry claims and demands a^^ainst 
the said testator, and for moneys paid on account of stock 
subscriptions, made by the said testator in his lifutime, (in- 8G9 
eluding the payment of three thousand three hundred and 
iseventy-five dollars for new stock allotted to the said exec- 
utrix, by the Mechanics and Traders' Bank,) the sum of 
two hundred and fifty-seven thousand four hundred and 
thirty-eight dollars and ninety-six cents, the details whereof 
are stated and seth forth in Schedule X, hereunto annexed, 
to which I respectfully refer as a part of this report. And 
for legacies bequeathed in and by the la>t will and testa- 
ment of the said testator, the sum of scventv-ciirht thousand 
eight hundred and five dollars and ninety cents, the details 
whereof are stated and set fortli in Schedule O, hereunto ^»^ 
annexed, to which I respectfully refer a^ a ])art of this 
report. And for sundry incidental exi)en>es and ciiarges 
and for taxes on personal estate and payments of interest 
and principal of bonds and mortgages, tlie sum of sixty- 
nine thousand eight hundred and sixteen dollars and thirty 
centsj the details whereof are stated and set forth in 
Schedule P, hereto annexed, to which 1 res[)cclfully refer 
as a part of this report. And that the aLrii:rei!ate amount of 
the cash payments by the said Olivia Phelps, as such sole 
executrix, during the period aforesaid, was the sum of four 871 
hundred and six thousand and sixty-one dollars and sixteen 
cents, and leaving a cash balance of forty thousand four 
hundred and forty-five dollars and ninety-seven cents in her 
hands, on the said 'Jl>d day of January, 1S57, subject to the 
deduction and payment thereout of all lei^al commissions of 
the said executrix. 

I do further find and report, that the said executrix, for 
receiving and paying the scveial sums hereinbefore men- 
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872 tioned, is entitled to commissions, at the rate specified^i 
the statute, on the aggregate amount of four hundred and 
six thousand and sixty-one dollars and sixteen cents, afore- 
said ; that I have computed the amount due for commis- 
sions, and find that the said commissions amount to the sum 
of four thousand one hundred and sixty-one dollars and 
sixty-one cents, wliich sum is a charge upon the fund in the 
hands of the surviving executor, and should be paid to the 
legal representatives of the said Olivia Fhelps, deceased, 

I do further find and report, that the said William E. 
Dodge, having qualified as one of the executore of the last 

873 will and testament of the said Anson G. Phelps, deceased, 
on the twenty-third day of January, 1857, the cash fund 
and securities in the possession and under the control of the 
said Olivia Fhelps, as such sole executrix, became ve^ted in, 
and passed into the possession of the said Olivia Phelps and 
William E. Dodge, executrix and executor as aforesaid, 
and that such cash fund on that date amounted to the said 
sum of forty thousand four hundred and forty-five dollars 
and ninety-seven cents; and the securities then in the pos- 
session of the said Olivia Phelps, as such surviving execu- 

874: trix, consisted of the several items mentioned and referred 
to in Schedule Q, hereto annexed, to which I respectfully 
refer as a part of this report. 

I do further find and report, that the said Olivia Phelps, 
as such executrix, on the sale of the interest of the said 
testator in the copartnersliip of Phelps, Dodge & Co. to tlie 
surviving copartners, received, in part payment therefor, 
five several promissory notes, each for the sum of twenty 
thousand dollars, which notes were transferred and de- 
livered by her to the said Anson G. Phelps (the younger), 
in his lifetime, since deceased, while acting as such sole 

876 executrix, and before the said AVilliara E. Dodge had 
qualified as such executor ; that tlie said Anson G. Phelps 
(the younger), on receiving the said five promissory notes, 
delivered to the said Olivia Phelps, as such executrix, the 
paper writing for tlie sum of one hundred thousand dollars, 
and the written proposition oi^ direction connected there- 
with, bearing date 25th November, 1853, mentioned and 
described in the pleadings and proofs in this action ; and 
that the said five promissory notes, and the avails and pro- 
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ceeds thereof, or of such of them as have been paid, came 87fi 
into the possession of, and are held and retained by the 
executors of the last will and testament of the said Anson 
G. Phelps (the younger), deceased, and have not been in- 
cluded in the account of the said executrix and surviving 
executor, nor in any manner accounted for before me. 

I do further find and report, that the said Olivia Phelps 
and William E. Dodge, as such executrix and executor, 
and the said William E. Dodge, as such surviving executor, 
during the period subsequent to the said twenty-third day 
of January, in the 1857, down to the thirty-first day of De- 
cember in the year 1859, received for principal and 877 
interest on sundry bonds and mortgages, the sum of two 
hundred and three thousand two hundred and twenty-six 
doUare and seven cents, a detailed statement whereof is 
contained in Schedule K, hereto annexed, to which I 
respectfully refer as a part of this report. And received on 
account of sundry stocks and bonds the sum of sixty thou- 
sand seven hundred and seventy-six dollars and eighty-six 
cents, a detailed statement whereof is contained in Schedule 
S, hereto annexed, to which I respectfully refer as a part 
of this report. And received, on sundry accounts and items^ 
the sum of ninety thousand five hundred and seventy five ^ • ° 
dollars and eighty-four cents, a detailed statement whereof 
is contained in Schedule T, hereto annexed, to which I 
respectfully refer as a part of Uiis report. And that the ag- 
gregate amount of the last mentioned cash receipts is the 
sum of three hundred and ninety-five thousand and twenty- 
four dollars and seventy-four cents (including the cash 
balance of forty thousand four hundred and forty five 
dollars and ninety-seven cents, in the hands of the said 
Olivia Phelps, as such sole executrix, on the said 23d day 
of January, in the year 1857), exclusive of cash receipts, on 879 
property located in States other than New York, and to be 
accounted for in those States. • 

I do further find and report, that the said executrix and 
executor, and the said surviving executor, made sundry 
payments, on account of claims and demands against the 
said testator, which payments in the aggregate amount to 
the sum of sixty thousand and three hundred and forty dol- 
lars and forty-one cents ; a detailed statement whereof is 
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880 contained in Schedule U, hereto annexed, to which I^ 
respectfully refer as a part of this report. And for j^ 
cies bequeathed in and by the last will and testanjnt of 
the said testator, the sum of ninety-six thousand six hundred 
and sixty-one dollars and ninety-eight cents; a detailed 
statement whereof is contained in Schedule V, hereto an- 
nexed, to which I respectfully refer as a part of this report. 
And for sundry incidental expenses and charges, and for 
taxes on personal estate, and payments of interest and prin- 
cipal of bonds and mortgages, the sum of seventy-two 
thousand two hundred and sixty-six dollai^s and sixty cents; 

881 a detailed statement whereof is contained in Schedule AV, 
hereto annexed, to which I respectfully refer as a part of 
this report. And that the aggregate amount of the cafili 
payments by the said executrix and executor, and surviving 
executor, during the period last aforesaid, is the sum of 
two hundred and twenty-nine thousand two hundred and 
sixty-eight dollars and ninety-nine cents, exclusive of in- 
vestments on bond and mortgage to the amount of forty- 
seven thousand dollars, and leaving a cash balance of one 
hundred and eighteen thousand seven hundred and fifty- 

882 five dollars and seventy-five cents in the hands of the said 
surviving executor, or for w^hich ho is chargeable, on the 
said thirty -first day of December, 1859, subject to the de- 
duction and payment thereout of all legal commissions of 
the said executrix and surviving executor. 

I do further find and report, that the said executrix and 
executor, and tlie said surviving executor, for receiving and 
paying the several sums afores^aid, are entitled to commis- 
sions, at the rate specified in the statute, on the aggregate 
amount of two hundred and seventy-six thousand two 
Imndred and sixtv-eio:ht dollars and ninety-nine cents ; that 
I have computed the amount due for commissions, and find 
that tlio same amount to the sum of two thousand eight 
hundred and «ixty-two dollars and sixty-eight cents, which 
sum is a charge upon the fund in the hands of the 
said surviving executor ; that I have apportioned the 
amount thereof which should be paid to the legal repre- 
sentative of the said Olivia Phelps, deceased, and the 
amount thereof, which should be paid to the said surviving 
executor ; and that the said legal representative of Olivia 
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Phelps, deceased, is entitled to the sum of one thousand 884 
one hundred and forty-seven dollars and eighteen cents ; 
and the said snrviving executor is entitled to the sum of 
one thousand seven hundred and fifteen dollars and fifty 
cents. 

I do further find and report, that tlie securities set apart, 
and intended to secure the annuity left by the said testator 
to the said Olivia Phelps, are included in the assets now- 
remaining in the possession of the said surviving executor, * 
and that the same are marked with the lettera W. F. in the 
inventory, or list of assets marked Schedule X, hereinafter 
mentioned. 

I do further find and report, that the securities in the 
possession of the said William E. Dodge, as such surviving 
executor and surviving receiver, as aforesaid, on the said 
thirty-first day of December, in the year 1850, consisted of 885 
the several items mentioned and referred to in Schedule X, 
hereunto annexed, to wliich I rc^^pectf^lly refer as a part of 
this report. 

I do further find and report, that the aggregate amount 
received on Eeal Estate Account, from all sources, prior to 
the thirty-first day of December, in the year 1859, was the 
sum of six hundred and seventeen thousand two hundred 
and ten dollars and fifty-nine cents ; and the aggregate 
amount received on Personal Estate Account, from all 
sources, prior to that date, was tlie sum of eight hundred 
and one thousand and eighty-five dollars and ninety cents, 
makintx in the a^rcfirate the sum of one million four hun- 
drcd and ei<?hteen thousand two hundred and ninety-six ^ 
dollars and forty-nine cents. That the payments on Iveal 
Estate Account amount to the sum of five hundred and 
seventeen thousand and forty-two dollars and sixty-one 
cents, and that the payments on Personal Estate Account 
amount to the sum of six hundred and tliirtv-fiv^e thousand 
three hundred and thirty dollars and fifteen cents, making, 
in the a<r2:re<]:ate, the sum of one million one hundred and 
fifty-two thousand three hundred and seventy-two dollars 
and seventy-six cents. That the cash balance in the 
hands of the said William E. Dodi>:e, as such survivinfj 
executor, (including the cash balance held by him, as re- 
ceiver,) on the said thirty -first day of December, 1859, was 
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887 the sum of one hundred and sixty-five thousand e.^^ 
hundred and ninety-two dollars and eighty-three cents, and 
that the bonds and mortgages held by liira at that date, as 
receiver, amounted to two hundred and ninety-six thousand 
three hundred and ten dollars and seventy -seven cents, and 
as executor, amounted to four hundred and twenty thousand 
nine hundred and sixteen dollars and nineteen cents, mak- 
ing together the sum of seven hundred and seventeen thou- 
.sand two hundred and twenty-six dollars and ninety-six 
cents. 

And that these several amounts are exclusive of the 
other assets and securities hereinbefore mentioned, and also 
of the unsold real estate, and subject to the payment of the 
commissions before mentioned, and the charges and ex- 
penses incidental to passing the accounts of the said sur- 
viving executor and receiver. 

All which is respectfully submitted. 

Dated New York, May Ist, 1860. 

James Maurice, 

Referee. 
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Schedule A^ 888 

Referred to in the annexed JSeport^ cmd 
forming a jpcufi thereqf. 

Reob3pt8 by executrix on real estate account of city prop- 
erty, from the date of her appointment until the 23d day 
of February, 1856, viz. : 

From ealcB of Eeal estate, cash $104,746 46 

Bonds and mortgages $129,804 68 

Promissory note 1,600 00 

$131,304 68 

Principal of bonds and mortgages 4,616 66 

Bents of sundry houses and lots . . • . « 32,643 78 

Interest on bonds and mortgages, • • • 6,636 29 

Taxes and insurance returned by tenants 384 70 

Ten per cent on auction sale, (part afterwards 

refunded,) 2,342 60 

$160,269 38 
Cash proceedfi $160,369 38 • 

Bonds and mortgages, &c • 131,304 68 

$281,678 96 

Payments during same period, viz. : g^O 

Principal of bonds and mortgages. • • $34,000 00 

Interest on bonds and mortgages... • 16,328 73 

Kepairs : 8,432 34 

Assessments 4,468 72 

Taies.... 7,728 71 

Premiums of insurance • 478 36 

Bef 'd to purchasers at auction sale. . 2,162 60 

Auctioneer's fees and commissions. . 386 00 

Expenses for surveys, maps, &c 136 04 

^ 73,100 39 

Cash balance 23d February, 1856 .$77,163 99 

Dated New York, May Ist, 1860. ggi 

James Maubice, 

35 Beferee. 
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Schedule B, 



Referred to in the annexed Report^ and 
forming a part thereof. 



Ekceipts from 23d of February to December Slst, 1S55, 
^^'^ viz. : 

Proceeds of sales of real estate • $1,594 83 

Kcnts of houses and lots 17,280 92 

Interest on bonds and mortgages 8,434 99 

Principal of bonds and mortgages 24,532 89 

Dividends on bank stock 26 25 

Interest on temporary loans 244 78 

Taxes received back from tenants 675 17 

Croton water taxes returned , 34 00 

Eeceived from Mrs. Olivia Phelps 29,000 00 

893 Total amount of receipts $81 ,823 83 

Payments during same period, viz. : 

Principal of bonds and mortgages.. .$2,100 00 
Interest on bonds and mortgages. . . .10,450 52 

Sundry payments of interest 683 86 

Assessments 14,247 94 

Taxes 7,858 11 

Premiums of insurance. 342 00 

Eepairs 3,025 10 

89 1 Incidental expenses 1,677 53 

Investment on bond and mortgage. ..10,000 00 

50,385 06 



Balance on hand December 31st, 1855 $31,438 77 



Dated New York, May 1st, 1860. 

James Maurice, 
Referee. 
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Schedule C, 895 



Referred to in the annexed Beporty and 
forming a part thereof 



Receipts during tlio year ending Dec. 31st, 1856, viz. : 

Proceeds of sales of real estate $900 00 

Eents of houses and lots 22,3i9 94 

Principal of bonds and mortgages 22,346 (jQ 

Interest on bonds and mortgages 9,495 03 

Interest on temporary loans 2,776 38 

Interest received from executrix 4,920 16 

Balance in her hands received from her 48,168 09 896 

Received from executrix, for taxes paid 4,527 52 

Taxes returned by tenants 063 71 

Total amount of receipts $116,148 39 

Payments during same period, viz. : 

Interest on bonds and mortgages. . .$10,070 75 

Repairs 3,885 83 

Taxes 5,753 55 

Assessments 1,274 01 

Premiums of Insurance 229 10 

Incidental expenses 1,802 IS 

Advances on building contracts. . . . 6,800 00 897 

29,815 42 

86,332 97 
Balance of previous year 31,438 77 

Balance on hand December 31st, 1856 $117,771 74 

Dated New York, May 1st, 1860. 

James Maurice, 
Referee. 
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898 Schedale D, 



Bef erred torn the annexed Beporty and 
farming a part thereof. 



Rboeipts during the year ending December Slat, 1857, viz. : 

Proceeds of sales of real estate $2,500 OO 

Bents of bonses and lots 21,871 30 

Principal of bonds and mortgages 19,752 22 

Interest on bonds and mortgages 9,466 20 

Interest on temporary loans 10,447 54 

Total amount of receipts $64,087 26 

899 Balance on band of previous year 117,771 74 



$181,809 OO 



900 



Payments during same period, viz. : 

Principal of bond and mortgage . $20,000 00 

Interest on bonds and mortgages . 9,297 33 

Repairs 2,997 93 

Assessments , . . 1,782 09 

Taxes 5,602 38 

Premiums of insurance . • 241 10 

Incidental expenses • • • • • 2,835 55 

Advances on building contracts 
closed, and bonds and mort- 
gages received 54,753 00 

Advances on contracts for build- 
ings in course of erection 20,433 84 



117,942 72 



Balance on hand December 31st, 1857. $63,866 28 

Less amount deposited on interest with IT. S. 
TrustCo 50,000 00 



Actual balance on hand $13,866 28 

Dated New York, May let, 1860. 

fTAKEs Mausioe, 

Bdferee. 
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Schedule E, 901 

Referred to in the annexed H^rtf and 
forming a part thereof. 



Beceifts from December Slat, 1857, to May 18th, 1858, viz. : 

Eentfi of houses and lots $10,875 66 

Principal of bonds and mortgages 11,032 81 

Interest on bonds and mortgages 4,602 40 

Interest on temporary loans • 1,862 40 

Total amount of receipts $28,453 27 

Payments during same period, viz. : 

Bepairs $608 55 9Q2 

Assessments 951 10 

Premiums of insurance 109 38 

Taxes 259 73 

Interest on bonds and mortgages. 3,859 07 

Incidental expenses 1,131 11 

6,918 94 

$21,504 33 
Amount drawn by A. G. Phelps, Junior, on 
account of his commissions • • • 8,000 00 

Balance to surviving receiver • $18,504 33 

Dated Kew York, May Ist, 1860. 

James Maubioe, 

Beferee. 
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903 Schedule F, 



Referred to in the annexed Report^ and 
forming a part thereof. 



Receipts from May 18tli, 1858, to December 31st, 1858, viz. : 

Principal of bonds and mortgages $33,267 16 

Interest on bonds and mortgages 11,562 91 

Bents of houses and lots 11,71 3 50 

Interest on temporary loans 1,593 89 

Interest on deposit in the U. S. Trust Co 1,111 11 

Principal returned by the U. S. Trust Co 50,000 00 



904 $109,248 57 

Add balance December 31st, 1857 13,866 28 

« balance May 18th, 1858 18,504 33 

^141,619 IS 

Payments during same period, viz. : 

Principal of bonds and mortgages $48,820 50 

Interest on bonds and mortgages. 3,865 95 

Kepairs 389 40 

Taxes 5,619 96 

Premiums of insurance 95 87 

oQg Incidental expenses 2,031 47 

Adv. on building cont. closed, and 

bond and mort. reed 20,6:0 00 

Adv. on cont. for buildings in 

course of erection 10,950 00 

Investment on bond and mortgage 4,000 00 

96,373 15 

Balance on hand December 31st, 1858 $45,246 03 

Dated New York, May 1st, 1860. 

James Maurice, 

Referee, 
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Schedule «, d06 

JRef erred to in the annexed Report^ and 
forming a part thereof. 



Receipts during the year ending December Slst, 1859, viz. : 

Proceeds of sales of real estate ^ , $3,250 00 

Rents of honses'and lots 23,188 08 

Principal of bonds and mortgages 93,076 19 

Interest on bonds and mortgages , • . . 21,757 24 

Interest on temporary loans 2,347 37 

Stock in Bull's Head Bank, $750 ; dividend 

$30 780 00 907 

Total amount of receipts $144,398 88 

Add balance December Slst, 1856 45,246 03 

$189,644 91 

Payments during same period, viz, : 

Principal of a bond and mortgage $1,600 00 

Interest on bonds and mortgages. 5,147 17 

Repairs 2,119 73 

Taxes 5,883 75 

Assessments 538 33 

Premiums of insurance 217 52 

Incidental expenses 2,401 33 

Adv. on build, cont. closed, and 908 

bond and mort. reed 6,000 00 

Adv. on contract for buildings in 

course of erection • . • . 13,600 00 

Investments on bond and mortgage 106,100 00 

142,507 83 

Balance on band December 3l8t, 1859 $47,137 08 

Dated New York, May Ist, 1860. 

James Maurice, 

Referee. 
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909 <chedal€ H, 

Referred to in the annexed H^orty and forming a part 

thereof. 

Copy of the Inventoiy of the Personal Estate of Ansok Q. 

Phelps, Senior, filed in the OflSce of the Surrogate of th*^ 

City and County of New York, on the 27th of May, Mil, 

by Mrs Olivia. Phelps, Executrix. 

John A. Livinqston, ) * ^^^^\^^^ 
TiLLT Allkn, } Appraisers. 

AppniiedVAiae. 
Household furnitare at the residence of the late A. G. Phelps, 

Senior, on the First arenue IM^l 00 

910 BONDS AND MORTGAGES. 

Ebenecer H. Brown $8,100 00 

Isaac F. Snow, Jr. • 4,600 00 

GeorgoRudd 2,000 00 

John Brewer, Jr. 8,000 00 

William Carson « . . . . 1,000 00 

RO. Jenkins 2,500 00 

Charles Abernethj. * , • . . . . 6,000 00 

John M. Dodd T 

G. W. Candee 1 

Alfred Arnold \ ^^*^^ ^ 

W. V. R. Arnold *.. J 

J. H. and J. D. Ljon « « . « • ... . 6,000 00 



STOCKS, 

l> J .| A]J]frilMd Value. 

911 fiowerj Fire Instirance Co.^ 400 

shares— par value, $25 |l0|000 00 |l6,600 00 

Howard Fire Insurance Company, 

8 shares— par Talue, $50 400 00 800 00 

Hartford Fire Insurance Company, 

90 shares— par value, |80 2,^00 00 2,700 00 

City Fi^e Insurance Company, New 

York, 6 shares — par value, $70 i. 850 00 525 00 

Mutual Security Fire Insurance 

Co* of New Haten, 80 shares — 

parvalue«950 2,000 00 800 00 

Fulton Bank, N. Y.> 500 shares- 
par value, 180. .4 « * 10,000 00 l9i500 Od 

keohanica tad Traders' Bank, 270 

ihares^par value, $25 .« •*..•. » 6,700 00 10^125 00 



48)700 00 
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ink of the State of New York, 10 9 j o 

shares— par value, $100 $1,000 00 $1,000 00 

^hccnix Bank of Hartford, S5 shares 

tf jWrt 1^ —par value, $100 3,500 00 3,500 00 

-ack*a Iron and Coal Co., Peoo., 

478 shares— par value, §100 47,800 00 38,240 (Ji) 

: $73,16.) 00 

i30NDS. 

Lack'a and Western R. R. Co., 4J 

bonds, payable in 1871 — each 

$1,000 47,000 00 40,420 00 

Cayuga and Susquehanna R. R. Co.. 

14 bonds— each, $500 7,000 00 5,260 00 

Montour Iron Works, 12 bonds — 

each $1,100 13,200 00 9,240 00 

$54,910 00 

STOCKS. 913 

Cayuga and Susquehanna R. R. Co., 

507 shares— par $60 35,820 00 26,865 00 

Lack'a and Western R. R. Co., 717 

shares— par $50 85,850 CO 30,83100 

Sangamon and Morgan R. R. Co., 

250 shares- par $50 12,.')0() 00 *J,376 00 

Union Bank, Dover, N, J., 2,000 

shares— par $50 ] 00,000 00 1 00,000 00 

Hartford Pin Co. Stock, 9G0 fhnres 

— par$25 24,000 00 7,00:) 00 

Ansonia Boot and Shoe Co., 420 

shares— par $20 8,400 00 4,200 00 

Melodeon Co., amount paid in on 

account of subscription to stock . . 300 00 

Naugatuck Transportation Co., 82 

shares— par value, $25 2,050 00 1,025 00 yj.^ 

Union Mtg. Co., Wolcottville, Ct., 

value of the stock in, and claim 

against Company .jfijOOO 00 

Ansonia Bank'g Associat'n, estimat- 
ed value of Mr. Plielps' interest.. 569 40 



[ 



i^ppraified Value. 
Personal property in Sinnamalionin^, Pa., con- 
sisting of lumber, logs, horses, oxen, <fec $10,000 00 

Pew in the Mercer Street Church 260 00 

Empire Stone Dressing Company, New York; ap- 
praised value of an acct. against this Company. . 320 00 

Cash on hand December 1st, 1853 4,77 1 52 

Xotea of various parties 22,61 2 15 

Amount at the credit of Anson G. Phelps stock 
acct. on the books of Phelps, Dodge & Co., on the 
1st January, 1854, was $689,569 83 089,569 83 

36 



$72,0C4 00 



I 
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915 



916 



Notes given for leases of tbe vatoi* 
rights, at Birmingham, Ct. 

Appraised Value. 

Abram HawklDs, W. Hawkins, and II. 
Atwater, dated 18th Feb., 1846. In- 
terest 6 per cent, payable annually. . |5,C00 00 $8,750 00 

W.Hawkins' note 1,500 00 1,126 00 

Wallace & Sons' note 2,350 00 1,762 50 

Notes in hand of G. P. Cowles, for col- 
* lection, including note of Wallace <& 

Sons above, 92,850, making 

Notes of doubtful value. 

Harvey Johnson, dated 13th May, 1850, 

at S years interest 569 98 

Harvey Johnson, dated 13th May, 1850, 

at 4 years with interest 569 98 

Colburn & Bro., dated Sd July, 1852, at 

8 month!*, with interest 808 00 

This note, the makers allege to have been 

settled. — 

$1,947 86 
Dividends declared and unpaid Dec. 1st, 

1868— 

City Fire Insurance Co 100 00 

Mechanics and Traders' Bank , 877 50 

Bank of the State of New York 160 00 



$6,637 60 



16,045 liS 



1 



\ 



1.187 69 



Dated New To:k;May Ist, 1860. 



$1,188,989 92 

Jambs Mauriob, 

Referee. 



L 
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917 



Schedule I, 

Referred to in the annexed Report and forming a part 

thereof 

Eeceipts from Bonds and Mortgages included in the 
Inventory. 

Bond of E. H. Brown, for |8,100. 
Rec'd interest, 

Jan'y 8d, 1864 |283 50 

June 22d, " 283 60 

Jan'y 13 th, 1865 283 50 

June 23d, " 283 60 

Dec 29th, " 283*60 

June 30th, 1856 283 60 918 

Dec. 80th, « 283 60 

$1,984 60 

Bond of J. F. Snow, $4,600. 

Rec*d principal, 

March 28th, 1854 $1,000 00 

" 28d, 1866 1,000 00 

April 8d, 1866 2,600 00 

4,600 00 

Rec'd interest, 

March 28tb, 1854 $161 00 

Nov. 8th, " 126 00 

March 2Sd, 1856 126 00 

April 2d, 1856 197 00 610 00 

5,210 00 

Bond of Geo. Rudd, $2,000. 

Rec'd principal, 

Sept 7th, 1853 2,000 00 o i a 

Rec'd interest, *^ ^ "^ 

Dec 29th, 1853 128 00 

Aug. 4th, 1854 70 00 

March 9th, 1855 70 00 

Sept. 7th " 97 94 365 94 

2,365 9i 

Bond of J. Brower, Jr., for $3,000. 

Rec'd principal, 

Nov. 13th, 1854 $1,000 00 

Feb. 16th, 1855 500 00 

Oct. 8th, " 300 00 

1,800 00 

Rec'd interest, 

April 6th, 1854 90 00 



2S0 
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fi20 Oct. 2d, 1854 190 00 

April 6th, 1855 63 25 

Oct. 8th, " 45 00 

April 'ad, 1856 42 00 

Oct. Ist, " 42 00 

Bond of Win. CarsoD, fll.OOO. 
llec'd interest, 

Feb. 2Tth, 1854 35 00 

Sept. Ist, •* 35 00 

March 5th, 1855 35 00 

Aug. 29th, " 85 00 

March 12th, 1856 35 00 

Sept. 10th •' 35 00 

Uoud iif E. Jenkins for $2,500. 
Kec'd interest, 

April 24th, 1854 87 60 

June 2d, " 87 50 

April 27th, 1865 87 50 

Nov. 2d, •' 87 50 

May lat, 1856 87 60 

No7. 13lh, " 87 60 

B(md of Chas. Abernethy 
For |G,000. 
Heed interest, 

Jan. 13, 1854 210 00 

July 5, " 210 00 

Jan. 1, 1855 291 67 

Aug. 29, " 129 60 

Feb. 12,1856 210 00 

May 14, " 160 00 

Aug. 1, " 50 00 

Bond of J. IT. Dodd and others 
For §15,500 
Rec'd principal, 

[^2-2 Jan. 11, 1854 2,000 00 

" 13, 1856 2,000 00 

Dec. 29, " 2,000 00 

Jan. 23, 1857 2,000 00 

Kec'd interest. 

Jan. 14, 18' 4 619 36 

June 30, " 472 50 

Jan. 13, 1855 472 50 

June 1, " 402 50 

Dec. 29, " 402 50 

July 2, 1850 ?,',]2 50 

Jan. 3, 1857 332 51 



1872 25 



12,172 25 



210 00 



525 00 



1,261 17 



8,000 00 



2,934 87 



$10,934 87 



i 
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Bond of J. H. «fe J. D. Lyon $6,000. J)23 

This bond was foreclosed, and the prop- 
erty bought in by the executrix at 
sherifT sale, and afterwards sold 

for $3,300 cash. 

5,000 bond & mtg. 

$8,800 

Rec*d on acct cash payment, $300 00 

Rec*d interest Aug. 29, 1855 $250 00 

July 17,1866 125 00 

May 1, " 125 00 

Dee. 31, 1857 240 QO 

740 00 

$1,040 00 



Dated New York, May Ist, 18G0. 



$25,708 28 924 



Jambs Maurice, 

Referee. 



(Schedule K, 

lief erred to in the annexed Report^ and forming apart 

thereof 

Receipts from Stocks and Bonds in Inventory. 

Bowery Fire Ins. Co.'s stock, 400 shares. 

Rec*d Dividends, 

Dec 7,1853 $1,000 00 

June 20, 1854 1,000 00 

Dec. 1, " 1,000 00 

June 8,1855 1,000 00 

Dec. 1, " 1,000 00 

June 4,1856 1,600 00 925 

Dec. 1, " 1,000 00 

$7,500 00 

Howard Fire Ins. Co.'s stock, 8 shares. 

Rec'd Dividends, 

Dea 8, 1858 48 00 

June 9, 1854 48 00 

Dec. 4, " 82 00 

June 12, 1855 40 00 

May 14, 1856 40 00 

June 5, " 60 00 

Dec. I, " 60 00 



328 00 



Hartford Fire Ins. Co., 90 shares. 

Rec'd for 90 shs. sold Apl. 6, 1854, 2,700 00 

dividends, March 28, " 434 25 



<( 



3,184 25 



288 



926 ^i^y ^ire Ins. Co/a stock, 5 shares. 
RecM Diyidends, 

May 29,1854 $30 00 

Dec. 1, " 55 00 

June 12, 1865 65 00 

Nov. 23, " 76 00 

May 14, 1866 65 00 

No7. 28, " 70 00 

Mutual Security Fire Ids. Co. stock, 80 sbs. 

February 20th, 1855, this stock was 
transfer'd to P. S. Galpin, New HaveD, 
in coDsideratioD of his surrendering 
two notes of Mr. A. G. Phelps, Sr., of 
S1,000 each, dated Jan'y 11th, 1846, 
payable " en demand." 

Fulton Bank Stock, 500 shares. 
Q.-)/^ Sold to A. 6. Phelps, Jr., June 10th, 
1854, and his bond taken for amount, 
$19,500. 

RecM int on bond in cash, 

Dec 81, 1855 975 00 

" 31, 1856 1,170 00 

Mechanics and Traders* Bank Stock. 
Rec'd Dividends, 

May 29, 1854 472 60 

Dec. 1, " 472 60 

Junel2> 1855 472 60 

Nov. 26, " 472 50 

May 14, 1856 472 60 

Nov. 6, •' 472 60 

Bk. of the State of New York Stock, 
10 shares. Rec*d Dividends. 

g29 May 29, 1854 40 00 

Dea 1, " 40 00 

June 12, 1855 40 00 

Nov.23, " 40 00 

May 9, 1856 60 00 

Dec. 4, " 40 00 



$360 00 



2,145 00 



2,835 00 



200 00 



Phoenix Bank, Hartford, stock 85 shares. 
Received Dividends — 

Dec 28, 1824 414 60 

March 1, 1856 865 75 780 85 

Lackawanna Iron A Coal Co., stock 478 shares. 
Rec'd Dividends, 
Nov, 22, 1855, 
22 bonds of the Warren R. 
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R. Co., par value ^9,600, 929 

taken at 80 $7,680 00 

Oct. 11, 1856, 

95 shares of the Delaware, 
LackawanDa, <& West- 
ern R. R. Co. 's stock. . . 4,760 00 

And cash 80 00 $30 00 

|12,4(J0 00 

Lackawanna A Western R. R. Co., stock, 717 shares. 
Reed. Dividends. 

Jan. 10, 1854, 1,716 00 

July 13, " 1,606 67 

Sept. 16, " 1,309 00 

July 11, 1855, 2,911 00 

June 30, 1866, 2,918 00 



10,454 67 10,451 67 



Oct. 9, 1856—58 shares of 
the Warren R. R. Co.'s 
stock, at 37i 2,176 00 



12,629 67 



930 



Sangamon <& Morgan R. R. Co. stock, 250 shares. 
No dividends received. 

Stock in the Onion Bank, Dover, N. J, 

Received dividends 2,000 shares 

Dec. 81, 1855. 20,000 00 

Naugatuck Transportation Co., stock, 82 shares. 
Reed Dividends 

June 30, 1856, 205 00 

Oct. 15, " 206 00 



410 00 



Hartford Pin Co.'s stock, 960 shares. 

Ansonia Boot & Shoe Co. stock, 420 sh. 

Derby Building A Lumber Co, stock, 820 sh. 

Union Manufacturing Co. stock. 

Ansonia Banking Association stock. 
The stocks within the brace are accounted 
for to the New Haven Court of Pro- 
bate, as they belong to the Con- 93 1 
necticut account 

Melodeon Co. stock. 

The dividends received on the stock 
have been accounted for to the New 
Haven Court of Probate. 

Lackawanna & Western Rail Co. bonds, 47 bonds, 
each of $1,000. 
Rec'd interest, 

Jany. 6, 1864 1,645 00 

July 1, •' 1,645 00 
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Jany 2, 1855 |1,645 00 

July 2, " 946 00 

Dec, 81, " , 945 00 

July 1, 1856, 945 00 

Jany 2, 1857 ; . . . 945 00 

:?8,715 tU 

932 Cayuga dc Susquehanna R. R. bonds, 14 bonds, each $500. 

Rec'd Interest, 

Jany 6, 1854 245 00 

July 1, " 245 00 

Jany 2, 1855 245 00 

July 2, " 245 00 

Dec. 31, " 245 00 

July 1, 1856 245 00 

Jany 2, 1857 245 00 

],715 00 

Montour Iron Works Bonds, 12 bonds, each $1,100. 

Dec. 29, 1856, 

- Rec'd for 4 bonds, cancel'd 4,400 00 

Rec'd Interest, 

Jany. 17, 1854 396 00 

June 1, 1854 896 00 

Dec. 1, " 896 00 

June 8, 1855 396 00 

Feby, 15, 1856 143 00 

1,727 00 

6,127 IK) 



Dated New York, May Isf, 1860. 



$64,794 27 

Jamks Maurice, 

Referee. 



^Qo Schedule L, 

Referred to in the annexed Heport^ and forming a jjart 

thereof. 

Keceipts from Sundries in Inventory. 

Union Manufacturing Company, Wolcotrille, 

Received on account of balance due the estate on principal. 

June 30, 1854 $5,000 

July 28, •* 3,050 

Oct. 19, " 3,053 50 

Jan. 26, 1855 2,004 89 

13,108 39 
Less cash return, Jan. 28, 

1866 66 21 

13,042 18 
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Eeceived intereflt 9 3 ( 

July 28, 1864 $1,660 00 

Oct. 19, " 46 60 

Jan. 26, 1866 1,890 00 

Nov. 5, " 1.229 40 

$i,315 90 

Pereonal property in Sinnamahoning, 
PennsylTania, (Lumber, Lo^s, Cat- 
tie, itc) 

Sold to Sacket Woodford A Co., 

for 7,913 71 

Included in sale of lands in 
Pennsylvania. 

Reed. Am. 4, 1865, cash 4,360 88 4,360 88 

Balance included in notes due 

in 1860 3,662 83 



9:5 



$7,913 71 

Pew in Mercer Street Church 
still unsold. - 

Empire Stone Dressing Co. 
Aoct. against the Co. worth- 
less. 

Cash on hand at the time of Mr. 
Phelps* decease 4,77 1 52 

Bills receivable. 

Notes of sundry parties re- 
ceived as follows : 
From note of Jerome Mfg. Co. 

Dec. 12, 1853 5C6 17 

C. B. White, Jan. 14, 1854 2,000 00 

do " " 1,000 00 

Murdock & Dale, Feb. 8, 1864 1,200 00 

Day A Owen, " " 1 ,000 00 

F. Stokes A Co., " " .... 1,000 00 

Hall, Dana <b Co., " " .... 2,100 00 

J. Slade & Co., " " .... 2,000 00 936 

Hall, Dana A Ca, " 17, " .... 2,000 00 

do " " 1.000 00 

J. Slade A Oa, «« « 1 .loo 00 

Jerome Mfg. Co., " 26, " .... 546 88 

A. Rand, " 18, " .... 200 00 

B. F. Graham, Apl. 6, 1866 100 00 

15,812 65 15,^12 65 

James Stokes note on hand 4,030 00 

F. Terry note, sent to G. P. Cowles, 

agent at Ansonia, for collection. . 1,349 CO 

Wallace A Sons, same as above. . . . 800 00 

J. G. Litchfield, baL of 400 00 

This note was cancelled and new 
note taken in place. 

37 
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937 ^' Hallock, ibis note for $250 00 

vas entered in inyeQtory by mis- 
take, not having been rec*d until 
Janj. 8d, 1854. 

122,612 16 
Bond of PbelpB, Dodge A Co., rec*d for ^ 

amt of Cr. of A. 6. Phelps atock ace. 

on their books 689,669 88 

Jlec'd on ace. of principal < 

Dec. 80, 1854 60,000 00 

April 1, 1855, $5,000. 

Aug. 1, •' 5,000. 

Oct 1, « 5,000. i 

May 30, " 16,000. 

Dee. 81, " 80,000 

60,000 00 

938 Dec. 81,1866, 60,000 00 

$180,000 00180,000 00 
Also, 6 notei of I helps. Dodge <b Ca, 
for $20,000 each 100,000 00 

^Vhole amt. on ace. of principal $280,000 00 

Reo'd interest. 

Dec. 81, 1855 $87,774 20 

" " 1856 84,044 19 



Notes for lease of water rights, at Bir- 
mingham, Ct, (Hawkins ii Atwater,). 5,000 ) 

Wm. Hawkins 1,500 V 

Wallace <b8ons 2,850) 

In hands of G. P. Cowles, agt at An- 
sonio. 

939 Notes with 0. P. Cowles, for collection . . 1 6,046 02 

Other notes, $569 98 
" 569 98 

" 808 00 

1,947 86 

17,992 88 
Dividends declared but unpaid, on the Ist 

Dec. 1853. 
Cily Fire Ins. Co., stock rec'd May 29, 

1854 100 00 

Mechs. and Traders' Bank, stock rec*d 

May29,1854 877 50 

Bank of the State of N. Y., ree*d May 29, 

1854., 160 00 



71,816 89 

$251,818 SM 



1,137 50 
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Rec*d for collections mode by G. P. 940 

Cowles, agt for the estate at Ansonia, 

Ot 
Rec'd on sandry accts., owing to Mr. 

Phelps, at time of his decease 15,500 58 

Rec*d on notes, owing as above 8,680 55 

*' interest on notes, (Sec, do 5,818 59 

Amt of cash on hand do 246 08 

19,746 75 
Less amt paid out for debts owing by 

Mr. Phelps, at time of his death, and 

other debts 9,175 92 

Notespaid 2,567 84 



$11,783 76 



8,011 99 



Dated New York, May 1st, 1860. 



$803,270 91 9^1 



James Maurice, 
Referee. 



) 



Referred to in the annexed Report^ and- forming a part 

thereof. 

Receipts from Sundries not in the Inventory. 

Reo'd amount of principal of bond of Lot Jones, July 31, 1854 $4,000 00 
Rec*d on bond of H. A 0. Smith for. . . . $4,607 68 

Principal— May 26, 1856 2,000 00 

June 18, 1856 2,607 68 

$4,607 68 

Interest— May 26, 1855 322 49 ^ ^ 

Junel8,1856 182 64 

605 03 

6,112 71 

Rec*d on bond of Lewis <b Eldridge for . 10,000 00 

On which $2,000 of principal was paid 
during Mr. Phelps' lifetime. 

Principal— August 5, 1854 800 00 

« 21, " 200 00 

September 1 1, 1 854 1 ,000 00 

June 15, 1855 2,000 00 

June 16, 1656 1,000 00 



rta 



6,000 00 
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<)43 Interest— August 21, 1854 |81Y 62 

September 11, 1864 200 00 

October 9, 1864 80 00 

Juno 16, 1865 420 00' 

June 16, 1866 140 00 

11,167 62 



< 



y 
I 



$6,157 62 



IlecM on bond of Elilridge, Tomkins A 

Merrill for 82,000 00 

On priucipal, November 1, 1866 4,000 00 

On interest, Norember 1, 1866 1,920 00 

6,920 00 

Rec*d from sundry parties, on account of contraots 

made with and debts due Mr. A. G. Phelps before 

his death: 

Lewis <Se Eldridge, August 21, 1864 687 60 

Bennett, Jones <& Thurber, Norember 22, 1866. . . . 1,762 28 
and their bond and mortgage for $5,280 89. 
Q 4 f Eldridge, Tompkins <k Merrill : 

UecM, September 12, 1854 1.150 00 

*• October 27, " 1,169 10 

81, " 2,800 00 

•* 1,1866 1,000 00 

" November 1, " 6,164 17 

$10,768 27 

Less returned 4 64 

10,768 73 

H. 0. Smith, recM September 7th, 1864 2,492 90 

O. R. Vosburg, January 10, 1857 267 93 

Z. Sidson, acct. judgment, August 9, 1865 486 20 

Siason, James <fe Lewis, July 24, 1856 657 50 

J. H. Ransom, December 8, 1858 80 00 

Ansonia Cap Mill, December 80, 1864 1,082 22 

^ ^ Rec'd for notes not on inventory : 

*''*'^ Murdock it Dall, March 10, 1854 1,000 00 

Jerome Mfg. Co., June 11, " 647 62 

Do. Aug. 29, " 646 47 

Do. Dec. 14, " 548 86 

Do. March 21, 1855 650 83 

Rec\l interest on loans, acct : 

DecV, 1853 2 28 

July. 1854 8 66 

March, " 180 00 

April, •• 8100 

May, *• 8 76 

Aug., " 7 92 

Sept., " 42 10 

Oct., " 5 60 



17,966 21 



$,192 68 



S95 



April, 1855 $43 20 

JuDe, « 819 78 

Aug., " 697 46 

Dec, « 4,074 87 

March, 1866 2,100 0) 

May. « 21 96 

Jane, " 478 26 

July, " 47 88 

Sepfp " 68 67 

Not. " 110 69 

Dec> " 842 97 

$8,681 64 

Rec*d 00 bond of G. P. Cowles for $8,246 86 

loterest— April 12, 1855 194 42 

May 0, 1866 194 42 

888 84 

Rec*d 00 bood of K 0. Jeokins for $2,600 00 

Interest— April 7, 1866 87 50 

Not. 2, " 87 60 

May 9,1866 87 60 

NoT.18, " 87 60 

360 00 

Rec'd on Warren Railroad bonds : 

Interest— April 28, 1866 886 00 

August 1,1866 886 00 

672 00 

Rec'd on Qreat Weetero Railroad bonds : 

Interest, August 1, 1856 88 68 

Rec*d on Mercantile Insurance Company stock : 

Final diWdend, December 3, 1858 107 53 

Rec'd on East RiTer Fire Insurance Ckmipany stock : 

Dividend— May 19, 1865 66 82 

Junel2, " 9 76 

June 6,1866 9 75 

Dec 17, " 9 75 

— - — - 94 67 

Rec'd on Warren Railroad stock : 

DiTidend— Oct. 29, 1866 60 76 

Not. 1, " 6 60 



946 



U7 



948 



67 26 



$62,788 72 



Dated New York, May Ist, 1860. 



Jameb Madsioe, 

Referee. 
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949 fSchedale N, 

Referred to in the annexed Report^ and forming a part 

thereof 



PAYMENTS. 

Paid notes of Anson G. Phelps, Sr., which ma- 
tured after his decease, viz. ; 

Note to Lackawanna Iron Works, Jan. 18, 1864 $4,788 88 

New Haven Savings Bank, " 27, " 8,000 00 

and interest 94 88 

L.Chapin " " " 1.878 00 

Acceptance of F. N. Holly Feb. 4, " 2,000 00 

«« «« " «* 16, *' 818 84 

Note to J. J. Palmer, special receiver, Mch. 4, " 

for interest due on bond 2,188 42 

AccepUnce of F. N. Holly AprU 6, « 1,000 00 

Note Lackawanna Iron Works.... May 15, " 4,788 88 

950 «< to John Brooks Sept. 14, " 846 56 

and interest 102 08 

" to Lackawana Iron Works... « " " 4,788 88 

" «« « . . .Jan. 18, 1855 4,788 88 

KScgur " 81, " 700 00 

R. L. Fleming May 4, " 6,000 00 

and interest 213 60 

" «• Aug. 4, " 6,000 00 

and interest 818 60 

Mrs. 8. P. Segur Jan. 12, 1856 2,198 93 

and interest ^20 75 

Paid sundry debts owing to parties by Mr. A. G. 

Phelps, at time of his decease. 

J. P. Eawson A Co., Dec. B, 1868 88 81 

951 Phelps A Fenton " " " 10 50 

Havemeyer k MiUer " " " H^ 60 

Woodruff A Robinson " 6, " 54 65 

KHoeACo " 7, " 68 46 

Mrs.0.Phelp8 " 8, " 100 00 

Jttdd, SonsACo " 12. " 18 00 

HullASoos " 20, « 1220 

Bowles A Harris " 22, « 18 00 

E. H. Estferbrook " " " ^6 87 

James Duff " '* " « 84 

Advertising bill " 8> " ^ ^^ 

VanRiper's" " " " lO 8'^ 

Surrogate's fewi .* * * Jan. 5, 1854 48 38 

Wakeman A Latting. * 4 " 10, " 80120 



$51,630 48 



297 

P. Cavanagb Jan. 11, 1864 $40 00 952 

D. V. Reed « 13, « 119 28 

SL Clair <& Allen.... " 28, " 48 88 

Wagstaff <& Vedder " " " 262 04 

NelaonACo « 28, " 668 82 

" " " 1,126 68 

Cornelia & Willia «« 29, " 674 09 

H. Holman FeU 1, " 49 78 

T.Crimmina « 4, " 866 98 

Recording mortgage " " ** 2 66 

Cornwell <& Bidwell " " " 10 63 

Carrington <b Orris " 6, " 187 11 

" " " " 168 84 

Cory (fe Webeters " " *' 46 00 

Geo. Brandt « « «c ^q qq 

John 0. Ham " 16, " 47 62 

H. Kelson *« 16, " 28 06 

G. H. A W. O. Drew " 21, " 668 88 

P. Caranagh *< " •* 7 n 953 

Anti-assessment Committee March 7, " 100 00 

Oothont 4Jk Bro ** 20, " 302 66 

Fenton <fc Phelps " 24, " 1,002 69 

Pratt, Woodford A Co " " *' 67 69 

City Surveyor " 29, « 86 62 

Mrs. 0. Phelps " " " 160 76 

Tucker A Cooper " " " 320 26 

J. H. Ranson April 1, " 281 98 

Col'd Society " «• •* 12 00 

Samuel Merrick " 10, " 60 00 

Dr. J. Watson " 26, " 216 00 

A.Alger •' 26, '* 2,822 86 

Williams College " 28, " 100 00 

A. Alger May 1, " 228 61 

F.Ramsey " 8, " 26 00 

O.Hill " 10, « 49 75 954 

C. Strickler " " " 16 00 

Charch at Ansonia " 12, *' 60 00 

Pew rent " 16, " 46 00 

Jacob Broom •« 27, •* 18 40 

T.Jones " " « 98 19 

A. Alger June 5, " 110 00 

S.Torbitt " 29, " 181 87 

Lackawanna Iron and Coal Co July 6, " 300 00 

Church at Wightinsville " 22, " 100 0) 

JohnC. Hicks Aug. 14, " 800 00 

O. Watoon " 22, " €4 22 

Lackawana Iron and Coal Co Sept. 16, *' 5,l'i6 88 

Hinckley <k Egery Oct. 2, " 2,309 86 

Reform Committee " 26, '* 26 CO 

Wm.McCarty Nov. 2, " 14 26 

C. Strichler " 4, " 16 00 
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955 W.McCarty Dec. 2,1864 

Sather A Willis " 13, " 

S. Herrick May 4, 1865 

Arrears of personal tax of 1852 . . . .Aug. 9, " 

J. Elliott Dec. 3, •* 

Wakemao <fe Lattiog '* 27, " 

C. G. Everett Feb. 16, 1866 

P. a Leooard Sept. 8, ** 



$300 00 




138 00 




281 29 




137 58 




124 20 




111 49 




50 00 




852 91 






$21,810 25 




173 440 73 



Paid Instalmenta on ac of subscription to stocks 
made by Mr. Plielps before his death. 

Ansonia Melodeon Co Stock. 

Paid Instalment March 1, 1854 $300 00 

May 12, '• 100 00 

Delaware, Lackawanna <& Western R. R. Stock. 

Paid Instalment Feb. 1 6, 1 864 6,000 00 

956 andinterest 10 50 

Mch2, 1864 4,000 00 

May 81, 1854 2,000 00 

July 11, 1854 6,000 00 

...' Sept 2, 1854 4,000 00 

Oct. 12, 1854 4,000 00 

Dec.31, 1856 8,000 00 

Mbchs. A Traders* Bank Stock. 

Paid for New York Stock, 290 shares, al- 
lotted to the estate .... Jany 8, 1857 

Great Western Railroad Bonds. 

Paid Instalment No?. 5, 1855 750 00 

*' for 4 bonds . .May 30, 1856 2,250 00 

Paid United States Car Spring Co. 

Award of referee Feb 4, 1854 

957 ^<^^^ Union Bank of DoTcr, on ac. of balance due 

the bank by Mr. Phelps at time of hb death. 

Dec 30. 1854 30,000 00 

Feb. 28, 1855 20,000 00 

Dec. 31, 1856 50,000 00 

Dec. 31, 1866 30,000 00 

Paid R, L. Fleming, agent of Mr. Phelp*, for sale 
his Penn. lands, being commissions on sales, 
and expenses in surveying and looking after 
his lands, according to an arrangement made 
by Mr. Phelps during his life-time. 

Dec. 22, 1858 250 00 

Jan. 24, 1854 250 00 



400 00 



34,010 49 



8,875 00 



8,000 00 



2,591 72 



130,000 00 
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Feb. 16, 1861 $100 00 

ApLlO. " 1,000 00 

May 16, " 800 00 

July 16, " 600 00 

Ang.Y, " 160 00 

Oct 12, " 1,600 00 

Nov, 7, " 1,971 01 

Dec. 1, " 4,500 00 



Dated New York, May Ut, 1860, 



10,621 01 
1267,438 96 



James Maurice, 

Referee. 
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Schedule O, 

Referred to in the annexed Heport^ asfoi^niing apart 

thereof. 

Payments of Legacies, viz. : 

Mrs Lois Howell, 

Paid OD acct. legacy, JaD. 23, 1864 $50 00 

Aug. 1, " 26 00 

Nov. 6, " 25 00 

" " Sept. 8, 1856 100 00 

1200 00 

Mrs. Eliza Phelps, 

Paid amt. of legacy, Sept 7, 1865 1,000 00 

Interest 55 90 

1,065 90 

New York Union Theo. Seminary, 

Paid on acct legacy, Oct 16, 1864 600 00 

'* " Feb. 20, 1866 600 00 

Not. 22, " 600 00 

1,600 00 

New York Colored Orphan Asylum, 

Paid on acct legacy, Oct 16, 1864 100 00 

" " Nov. 6,1855 100 00 

" " 7,1856 100 00 

300 00 

New York Half Orphan Asylum, 

Paid on acct legacy, Nov. 6, 1 864 1 00 00 

Dec. 4, 1866 100 00 

" 4,1856 300 00 

300 00 

Wm. E. Dodge, Jr., 

Paid amt of legacy, Dec. 30, 1854 16,000 00 

D. Willis James, 

Paid amt of legacy, Dec. 30, 1854 15,000 00 

38 



959 



960 
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961 Elizabeth £. James, 

Paid amt of legacy, May 81, 1855 |15,000 00 

And interest 150 00 

Anson G. P. Dodge, 

Paid amt of legacy, Dec. 81, 1855 15,000 00 

And interest 300 00 

Mrs. Olivia Phelps, 

Paid her annuity for 6 mos. to June 1, *54 2,500 00 

'« " Dec. 1, *' 2,600 00 

June 1, '55 2,000 00 

Dec. 1, " 2,500 00 

June 1, '56 2,500 00 



$15,150 00 



15,300 00 



u it 

t« (I 



" Dec 1, " 2,500 00 \ 

I 



Dated New Tork, May Ist, 1860. 



16,000 00 
193,805 90 



James MxoaicE, 

Referee. 



i§clicdiile P, 

962 lief erred to in the annexed Report^ and forming a part 

thereof. 

Payments of interest, viz. : 

Dec. 31, 1858. Disc't on notes $3 30 

Feb. 3, 1864. " " 90 68 

♦• 17, ** " " '. 61 21 

" 26, " " " 2 06 

MarchlO," " " 2148 

May 3, " Interest " 6 22 

Junel7, " Exchange" 2 05 

" 30, " Dis't " 16 27 

" " ♦* " " 10 85 

July 11," Int. on stock instalment 1100 

963 " ^^' " ^i^c*^ on notes 90 98 

Aug.22, " Exchg. " " 7 62 

Sept. 7, " Interest " 8 25 

" 12, ** Allowed for pre-payment on bond 10 95 

« 14, " Interest on K C. Segur 102 08 

Oct. 19, " Disc't on notes 62 42 

Nov. 29, " " " 4 66 

" " " Interest " 25 70 

Jan. 19, 1855. Disc't " 40 27 

" 26, " " " 74 53 

March21" " " 3 61 

May 11," " " 77 18 

4, " *' " 115 77 
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Not. 23, 1855. Allowed Lackawanna Iron <b Coal Co. 964 

00 dividend $40 00 

Dec. 81, " Interest paid Phelps, Dodge <b Co. for 

advance payment on instalment 950 00 

" " " Interest paid Phelps, Dodge <b Co. in 

balance of ace 784 56 

" " 185C. Balance of interest due from executrix 
to receiver's for balance of real estate 
funds on hand 4920 16 



Paid taxes on personal property : 

Nov. 29, 1854...; 2115 52 

" 26, 1855 2412 00 

" 24, 1856 2766 00 



it 

u 






Expense Account : 

Paid clerk in Tax office, De& 6, 1853 $5 00 

" collection on note, " 12, " 12 00 

sundries " 81, " 10 00 

T. Allen, agent, salary, Dec. 81, 1853 250 00 

bill stationery, Jan. 3, 1854 9 48 

" 12, " 2 69 

" 25, " 4 00 

Surrogate's fees, Feb. 2, " 2 75 

billofice, " " 12 91 

W. E. Dodge's expenses to New Haven, for 

accestate, Feb. 16, 1854 10 00 

bank porter, for care of box, Feb. 16, 1854. ... 10 00 
J. Stokes, expenses to Ansonia, for ace. of 

estate, Feb. 21, 1854 8 00 

Two copies of will, Feb. 21, 1854 6 00 

J. Stokes, expenses to Winsted, for ace. of 

estate, MarcL 11, 1854 9 00 

carpenters bill on office, 21 Cliff street, March 

18, 1854 444 28 

bill of I. Ham, Jr., March 18, 1854 10 00 

furniture for office, " " " 50 00 

J. Stokes, expenses to Winsted, on account of 

estate, April 1, 1854 8 00 

bill of furniture for office, April 8, 1844 5 00 
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H. Pritchard for expenses coming from Penn- 
sylvania to New York, on account of estate, 

April 8, 1864 50 00 

bill sUtionery, April 21, 1 854 12 00 

discount on uncurrent money, April 21, 1854. . 92 

sundries petty cash, " " " . . 10 00 

bill of stove for office. May 3, 1854 30 44 

" carpet " " 5, " 61 63 

envelopes and stamps, *' 8, " 1*1 00 

" for iron safe for office, ** 10, " 108 00 
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7,29» 52 
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906 
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987 ^*^^ drawing release, May 17, 1854, 6 $5 30 

office furniture, "13, " 24 60 

" shades, "13, " 3 00 

printing funeral sermons, 20, " 17 1 00 

" J. Stokes, expenses to Connecticut for estate, 

May 26, 1864 80 00 

" appraisers for appraising personal estate of 

Mr. Phelps, May 27, 1864 500 00 

" Surrogate's expenses. May 27, 1854 1 60 

" bill for engraving portrait Mr. Phelps, May 27, 

1854 116 00 

" Surrogate's expenses filing inventory. May 27, 

1854 38 90 

" office furniture, June 1, 1854 8 00 

" " " "16, " 16 00 

" gas pipe fur furniture, June 12, 1854 36 69 

" drawing release,.. " 19, " 6 31 

968 " Registei-'a fees " 27, " 28 02 

sundries " 21, " 1 80 

bills for advertising, July 5, 1864 12 35 

Wm. E. Dodge, expenses to Pennsylvania, for 

estate, July 17, 1854 60 00 

bill of stationery, July 17, 1864 78 88 

" sundries " " " 2 70 

" rent of office Aug. 1, " 150 00 

" sundries petty cash, " 26, " 10 00 

collecting note, " 29, *' 2 04 

J. Stokes, expenses to Winsted, for account of 

estate, Sept. 7, 1864 26 00 

" T. Allen, expenses to Connecticut, Oct. 9, 1864, 10 00 

sundries petty cash, " 21, " 10 00 

subscription to N. Y. Observer, " 24, " 6 60 

P.O. stamps " 26, " 6 00 

J. Stokes, expenses to Connecticut, for estate, 

Oct 26, 1864 10 00 

" rent of office Nov. 6^ 1854, 160 00 

" pew rent " 4, " 45 00 

" clerk of Tax office for extra services, 23, " 6 00 

" billofice 28, *' 8 25 

collecting note Dec. 14, " 2 07 

sundries petty cash " 26, " 10 00 

T.Allen, agent, salary " 31, " 1,376 00 

book-keeper, salary " " " 1,2*60 00 

stationery Jan. 4, 1855 16 46 

porter for charge of box at bank, ** 8, " 10 00 
bill for printing 60 copies of Walworth's Opin- 
ion Jan. 13, 1856 31 30 

bill stationery " 19, " 49 32 

for recording mortgage " 21, " 2 81 

rent of offic6 Feb. 2, " 150 00 

advertising' " 7, " 4 75 
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Paid stoTe, Ac, for office Mcb. 1, 1^65, $65 44 970 

sundry repairs on office April 20, *' 8 50 

P.O.stamps " 26, " 4 00 

" rent of office May 1, " 160 00 

** " « pew " 11, " 46 00 

bill of BtatioDery July 2, ♦* 10 07 

A. G. Phelps, subscription to Hamilton Col- 
lege, July 2, 1865 100 00 

bill of stationery Aug. 1, 1866 21 4V 

rent of office " " " 160 00 

P.O.stampe Oct 11, " 16 00 

Doctor Bliss Sept. 14, " 7 00 

satisfaction piece " " " 1 60 

rentofoffice Not. 1, " 160 00 

sundries " 22, " 1 00 

" pewrent ... " " " 46 00 

sundries •* " " 25 

clerk at Tax office, December 22, 1866 5 00 

sundries " " "• 1 18 
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pettycash " " «' 10 00 

for bill stationery.. " 81 " 7 26 

T. Allen agt salary •* " " 1,625 00 

book-keeper " « " 600 00 

bank porter for charge of box, July 10, 1856. . 10 00 

recording deeds " " " 13 60 

repairs for stoves for office . . " " " 8 90 

Hartford newspaper " " " 2 00 

discount on uncurrent money, Jan'y 10, " 80 

commission fees Feb*y 4, '' 4 00 

rentofoffice " 1, " 75 00 

petty cash ^ «' " " 10 00 

bill, stove for office " " " 22 43 

travelling expenses of J: Stokes on estate 

business, February 1, 1856 67 00 

" T. Allen, for services as appraiser, March 11, 972 

1866 250 00 

E. Merriam, for assessment services, March 12, 

1866 50 00 

sundries, petty cash, April 8, 1856 10 00 

rent of office May 2 " 75 00 

« pew " 9 " 45 00 

" pettycash June 10 " 10 00 

'* PostofficesUmpe .. •* " " 6 00 

" painter for lettering ** " " 1 60 

" bill for sUtionery . . July 10 " 20 89 

" rentofoffice Aug. 80 «* 76 00 

'* repairs and sundries ** ** " 12 00 

" " Sept 8 " 2 00 

•• P.O.stamps " 10 " 6 00 
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973 Paid rent of office Noy. 4, 1856 |76 00 

billofice " 21 " 9 00 

P.O. stamps " " •* 2 60 

sundries, petty cash " " *' 10 00 

expenses collecting note, November 18, 1866. . 21 66 

" pewrent " 22 " 45 00 

" bill of painting, December 8, 1856 25 00 

" " stationery " 26 " 10 33 

T. Allen agt salary, December 81, 1866 750 00 

book-keeper ** " " " 600 00 

bank porter for charge of box, January 2, 1856 10 00 
£. Merriam for appraiser's services, January 

2, 1866 50 00 

sundries, petty cash 10 00 

grr^ ** Lawyers' fees and expenses: 

Daniel Lord February 13, 1854 .... 600 00 

Chancellor Walworth, •' " " 250 00 

Do. March 23, 1864 250 00 

Wakeman & Latting, July 12, 1864 262 72 

J. J. Lattmg, September 23, 1854 160 00 

G. W. Strong, November 4, 1864 20 00 

Wakeman <& Latting, January 8, 1856 303 74 

Holden & Thayer " " " . . 99 60 

M.S. Bidwell " 12 " .. 260 00 

O. J. Bushnell " 17 " . . 105 25 

Chancellor Walworth, February 9, 1865. . . . 250 00 

9Y5 E. H. Owen, February 23, 1865 1,000 00 

£. Merriam, March 14, 1865 60 00 

Thayer k Arnoux, April 26, 1865 233 60 

Commissioner, July 13, 1855 14 00 

Chancellor Walworth, August 7, 1855 .... 250 00 

Wakeman A Latting, September 10, 1856 . . 62 75 

Thayer <lc Amoux, May 2, 1866 43166 

Chancellor Walworth, August 30, 1866 260 00 

M. S. Bidwell, October 30, 1866 500 00 

Paid for repairs on house in Thirtieth street bought iu 
on foreclosure of J. H. A J. D. Lyon : 

976 May 14, 1855 $948 01 

Sept. 5, " 71 63 

Nov.23, " 9 00 

Dec.22, " 2 25 

" 31, " 15 00 

Feb. 12, " 110 00 

—1,155 89 

Bonds and mortgages payable, and interest paid from 
personal estate on a special order of Supreme Court) 
dated February 9, 1856 ; 
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A. G. Ph«lpe* bond to J. Borland, paid 977 

March 7, 1866 $16,000 00 

A. G. Phelps, five bonds to Ann Probyne, 

paid Januarj 2, 1857 |12,000 00 

And accumulated interest 7,013 00 

19,018 00 

Interest on A. G. Phelps' bond to Ann Probyne 

for $6,632 60, paid January 2, 1867 8,811 85 

$69,816 30 

Dated New York, May Ist, 1860. 

James Maurice, 

Referee. 



Schedule Q, 

Referred to in the annexed Report and forming a part 978 

thereof 

LtsT OF Assets (other than cash) held by the Executrix, 
January 23d, 1857, the date when William E. Dodge 
qualified as Executor, viz. : 

BONDS AND MORTGAGES. 

Bond of R H. Brown $8,100 00 

" J.BrowD.Jr $3,000 00 

Less p'd 4 1,800 00 

1,200 00 

Wm. Carrm 1,000 00 

E. O. Jenkins 2,600 00 

*' C. Abemethy 6,000 00 g^Q 

J.M.Dodd, Ac. 16,500 00 

Less p'd 8,000 00 

7,500 00 

" Phelps Dodge A Co 689,569 83 

Less p'd 280,000 00 

409,569 83 

Lewis A Eldridge 8,000 00 

Less p'd 6,000 00 

3,000 00 

" Eldridge, Tompkins, and Mor- 
rill 32,000 00 

Less p'd 4,000 00 

28,000 00 

'• G.P.Cowles 8,246 86 
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980 So°<l o^ ^ 0. Jenkins 

** Bennet, Jonee & Thurber. . . 
" A. G.Phelps, Jr 

STOCKS, (Sundries.) 

Bowery Fire Ins. Co. 400 shares. 

Howard Fire Ins. Co 8 " 

City Fire Ins. Co 6 " 

Mechanics i& Traders* Bank, 640 " 

Bank of State of New York, 10 " 

Pheniz Bank, Hartford .... 85 '' 

Lacka.IronandCoalCo... 478 " 

QQ<I East River Fire Ins. Co.... 13 " 

Union Bank, Doyer 2,000 " 



$2,500 00 

6,230 89 

19,500 00 



$497,347 08 
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RAILROAD STOCKS AND BONDS. 

Lackawanna and Western R. R. Co. stk 717 shares. 

Delaware, Lacka., and Western do 1,320 " 

Cayuga and Susqha. do 697 " 

Warren do 68 " 

Naugatuck Transportation Co. do 82 " 

Par value. 

Lacka. and Western R. R'd bonds 27 bonds. $27,000 00 

Cayuga and Susqha. do 14 " 7,000 00 

WarrenR.R'd do 22 " 9,600 00 

Great Western do 4 " 4,000 00 

Montour Iron Works bonds 8 " 8,800 00 

Note of James Stokes $4,000 00 

J. G. Litchfield.. 284 94 

" included in J. Tonis note, due in 1860 3,552 83 

Pew in Mercer St Church 

Bond of Chs. F. and Harriet N. Pond, dated Feb. 

23d, 1866, for 85,000 00 

Dated New York, May 1st, 1360. 

Jakes Maurice, 

Referee, 
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Schedule R, ^^^ 

Referred to in the annexed Report^ and forming a part 

thereof 

Receipts for Principal and Interest on sundry Bonds and 

Mortgages, viz. : 

Bond of J. M. Dodd and others. 
Rec'd on ace principal, 

Dec'rSl, '57 $2,000 00 

Rec'd oif ace. interest, 

June SO, '67 $262 61 

Dec'r 31, " 262 60 

July 10, *58 192 60 

717 51 984 

$2,717 51 



Bond of J. Brower, Jr. 

Rec'd on ace. principal, 

May 22, '57 1,200 00 

" interest. 

May 22, 57 54 15 



1,264 15 



Bond of Eldridge, Tompkins <& Merrill. 
Rec'd on ace principal, 

Oct. 81, '57 1,000 00 

Nov. 2, " 1,000 00 

Doc'r29, " 1,872 10 

Feb. 1, '58 127 90 

Sept. 16, " 1,000 00 

Nov, 1, " 1,000 00 

June 16, '59 500 00 9S5 

Oct. 19, " 1,000 00 

" 21, " 1.000 00 



Rec'd on acct. interest, 

Oct 81, '57 420 00 

Nov. 2, •* 420 00 

Dec'r 80, '67 420 00 

Feb. 1, '68 420 00 

Sept 16, " 860 00 

Nov. 1, " 860 00 

June 16, '59 106 00 

Oct. 19, " 800 00 

" 81, " 800 00 



8,500 00 



8,105 00 

11,605 00 



39 
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986 B^"^ ^^ ^- ^" Je^tins- 

RecM ace. pr'nclpa', 

Apl. 23, '57 |)00 00 

May 3, '58 500 CO 

" 3, '59 500 00 

Rjc'd ncc. interest, 

Apl. 23, '57 87 50 

Oct. 6, " 87 50 

May 8, '58 70 00 

Oct- 25, " 52 50 

May 8, '69 52 50 

Nov. 9, •* 85 00 



Bond of Bennet, Jones <fe Tliurber, 
Rec'd ace. principal, 

Feb. 17, '67 2,643 79 

987 " 19, '59 687 10 



983 



Rec'd ace. interest, 




Feb. 19, '59 




Bond of Win. Carson. 




Rec'd ace. principal, 




Oct 6, '58 




Rec'd ace interest, 




Oct. 7, '67 


85 00 


Feb. 27. '68 


35 00 


Oct. 6, " 


42 86 


Bond of Phelps, Dodge <fe Co. 




Rec'd ace principal. 




Dec. 31, '57 


60,000 00 


II u .53 


60,000 00 



Rec'd ace. interest, 

Dec'r 31, '57 
" " '58 



Bond of A. G. Phelps, Jr. 

Rec'd interest, Dec. 31, '67 
Bond settled for Mch. 17, '69, by J. 
L. Mason, ex'r of A. G. Phelps, 
Jr., dec'd, as follows : 

Amt. of bond 

Interest due 



29,244 19 
24,444 19 



$19,500 00 
2,340 00 

$21,840 00 



$1,500 00 



885 00 



8,280 89 



119 24 



1,000 00 



112 86 



120,000 00 



53,688 88 



$1,885 00 



8,850 13 



1,112 86 



178.688 88 
1,170 00 
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And interest to Jan'7 1, I860, 989 

on 121,844. $1,201 20 

$2:^,041 20 

For which was rec d note of 

Phelps, Dodge & Co. favor 

of ez'rs of estate of A. G. 

Phelps, Jr., dated Jan'7 1, 

'69, to run two years, with 

interest at 6 pr. ct. after 

28,041 iO 



V<W«J A,AVVW... 

Bond of K 0. Jenkins. 




Rec*d ace. interest, 




Apl, 23, '57, 


87 50 


Oct 6, " 


70 00 


May 8, '58, 


87 50 


Oct. 25, " 


87 50 


May 8, .59, 


87 50 


Nov. 9, *' 


87 60 


Bond of £. H, Brown. 




Rec'd ace. interest, 




June 22, '57, 


283 60 


Dec. 80, " 


283 50 


June 1, '68, 


283 60 


Bond of C. Ahernethy. 




Rec'd interest. 




May 8, '57 


210 00 


« 28, " 


210 00 


Nov. 26, '* 


210 00 


May 21, '68, 


210 00 


Nov. 17, " 


210 00 


Bond of G. P. Cowles. 




Rec'd ace. principal, 




Mch. 3, '69, 




" " interest. 




Apl. 16, '57, 


194 78 


Mch. 10, 68, 


216 38 


Feb. 10, " 


216 88 


Bond of J. Stokes. 




Rec'd ace. intisrest, 




Sept 29, '58, 




Bond of S. Shepherd. 




Rec'd ace. interest. 




June 29, '50, 


360 00 


Dec. 29, " 


350 00 



990 

1507 50 



850 50 



360 00 



1,050 00 

991 



627 54 

987 54 



875 00 



700 00 



SIO 



992 


BoDd of S. Shepherd, 

Rec*d ace. interest, 






June 29, '59, 


$360 00 




Dec, 29, " 
Bond of J. P. <b J. 0. Rogers. 


350 00 








RecM ace principal. 






Dec 31, '69, 






" " interest, 






Nov. 23, '69, 


160 00 




. Dec. 81, •' 
Bond of J. Wilt. 


85 00 








Rec'd ace. interest. 






Not. 30, '59, 






Dated New York, May Ist, 1860. 




993 







$700 00 



$500 00 



185 00 



685 00 



87 60 



$208,226 07 



James Maurtob, 

Referee. 



Sckedule 8, 

Referred to in the annexed Report^ and forming apart 

thereof 

Ekckipts on account of sundry stocks and bonds, viz, : 

Bowery Fire Ins. Oo. Stock. 
Rec'd dividends, 

June 5, '67, $1,000 00 

Dec. 10, " 26 00 

^Q. June 21, '68, 25 00 

^^* Dec. 22, " 26 00 

Jan, 1, '£9, 25 00 

$1,100 00 

Rec'd for stock sold, 

Not. 13, '57 390 shares, 13.674 73 

Aug. 16, '59 10 " 300 00 

13,974 73 

— 16,074 78 

Mechanics dc Traders' Bank Stcck. 

Rec'd dividends. 

May 27, '57, 472 60 

Rec'd for stock sold, 

Nor. 18, '67 540 shares, 12,047 50 

12,520 00 
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Howard Fire Insurance Co. Stock, 

Rec'd diyidends, ' 9&S 

Dec 7, '57, 
July 16, *58, 
Mch. 17, *59, 
June 16, *• 

Rec^d for stock sold, 
Aug. 16, '59 8 shares, 

City Fire Insurance Co. Stock. 
Rec'd diTidend, 

Dec 16, '57, 
July 16, '68, 
Mch. 7, '95, 
Aug. 16, " 

Rec'd for stock sold, 
^^fi:l6/fi» 5 shares, 

East Riyer Fire Insurance Co. Stock. 
Rec'd dividends. 

Dec 7, '57, 
July 16, '58, 
Mar. 7, '59. 
July 19, '59, 

Rec'd for stock sold. 

Aug. 16, '59, 18 shares. 

lAckawanna Iron and Coal Co. stock. 
Rec'd for stock sold. 
Apl.l, '59, 478 shares, cash... 
And notes for balance 

The Executor holding the stock 
« colhiteral security, J47.t00 00 

lAckawanna and Western R. R Bond. "" 997 

Rec'd interest 

July 8, '59, Cash. a/s nn '^. r.^ 

3^ay 8, '58, Rec'd 4 bonds of '^ ^^ '^ ^^ 

the Del. L. and W. R R. Co. 

Aug. 5, '58, Rec'd 3 bonds of 

the DeL L. and W. R R. Oo. 

8i260 06 

Cayuga and Susquehana R R Bonds. ^'^^^ ^ 

Rec'd interest. 

July 2, '67, 246 00 

" 10, '68, 490 00 

Dec 81, '68, 245 00 

July 8, '59, 245 00 

1|226 00 



1128 00 
60 00 
60 00 
60 00 


$808 00 










500 00 


$808 00 


85 00 
50 00 
95 00 
35 00 


* 
265 00 










525 00 


996 

790 00 






19 60 
11 70 
11 70 
19 65 


56 66 






• 




195 00 


951 66 




6,674 44 
41,126 56 


6,674 4* 
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998 Delaware, Lackawanna, and Weatern IL R Co. Bonds. 

Rec*d iutereet. 

June 8, '68, $867 00 

Aag. 6, '68, 19 96 

Dec. 1, '68, 882 50 

Feb. 7, '69, 486 96 

June 1, '69, ^ ^5 ^^^^^^ ^^ ^^ ^3^ ,5 

Rec'd on account of the extra 
aaaessment paid to the D., L., 
and W. R. B. Co., on Stock, 
in Jan. and June, JL868. 

Rec'd May 4, '68. 

l^bond- 10,200 00 ^^^ 

Cash ^^^ 

Rec'd June 1, '68 
100 shares "Warren R. R. 

stock, entered as h^^"^ ^\ ^^,152 87 

98^ 18,986 62 

Warren R. R. Bonds. 

Reo'd interest. 

Mar. 81, '67, 836 00 

Aug.16,'67. 886 00 

Feb. 7, '69, 1,011 60 

Aug. 2, '69, 886 00 ^ 



• • 



Great Western R. R. Bonds. 

Rec'd interest. -,« ^ 

Not. 26, '69, ^^ "^ 

Atlantic Insurance Co. Stock. 

Rec'd final diYidend. ^ gg 
ApL 24, '69, 

Union Bank Dotcp Stock. 
Rec'd diyidends. 
1000 Dec. 81, '68, 6,687 62 

" '''' la^'l 9,818 67 9,81»57 

Rec'd 11 bonds of the Delaware 
Lackawanna and Western R. 

R.C0. 
Par value |4,760. taken at ^ ^^^ ^^ 

76 perct*.* * • ' 

And bills teceiyable. notes of 
sundry parties, amounting to 2»,4Ud x* 

$41,286 21 

bank of the SUte of New York Stock. 

Rec'd diyidends. ^r, ^r^ 

May 21, '67, 40 00 

Mar. 7, '69, 86 00 

Noy.14,'69, 3000 ^^ ^ 
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Cayuga and Sasquehana R. R. Stock. 1001 

Rec*d dividends. 

July 8, '68, $1,846 80 

July 80, '59, 820 80 

$2,667 60 

Lackawanna and Western R. R. Stock. 

Re'd dividends. 

Oct 9, '66, 

68 shares Warren R. R. Stock, 

takenatd7ic 12,176 00 

Feb. 27, *67, Cash. . . 276 00 276 00 

And 61 shares Warren R. R. 

stock, taken at 86c 2,186 00 



$4,812 76 



Warren R. R Stock. 

Rec'd dividends. 

May 18, '67, 208 26 

Mar. 22, '68, 208 26 

ApL80,'68, 166 19 

Oct. 26, '68, 287 43 

May 12, '69, 287 44 

Oct. 16, '69, 287 44 



1002 



1,486 00 



Naugatuck Transportation Co. Stock, 

Rec'd dividend. 

Jan. 29, '68, 102 00 

Bark Mary Lucretia Stock. 

Rec'd dividends. 

Dec. 31, '58, 214 42 

Nov. 26, '69, 100 00 

Dec. 80, '69, 100 00 



414 42 



Montour Iron Works Bonds. 

Rec'd on ace. principal. 
Mar. 31, '67, 4 bonds can- 1003 

celled 4,400 00 4,400 00 

And note due Oct 18, 1860. 



Principal . . 4,400 00 
Interest.... 102 70 



4,602 70 
$8,902 70 



Phenix Bank Hartford Stock. 

Rec'd dividends. 

Apl. 23,'67, 261 27 

Nov. 8, '67, 122 60 

Nov. 3, '68, 192 60 

Nov. 15, '69, 88 90 



665 17 



Dated New Tork, May 1st, 1860. 



$60,776 86 



Jaicxs Maubice, 

Referee. 
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Schedule T, 

Referred to in the annexed Report^ and forming a part 

thereof 

Union Manfg. Co., Wolcotville. 
1 AA/t Rec*d OQ ace. balance due, 

^^^^ May 21, '57, $1,806 28 

July 21, •* 6,409 68 

" 10, '68, 6,409 68 

Dec 8, '69, 6,409 68 



Rec d interest, 

May 21, '66, 4,604 89 

Dec. 81, '67, 427 81 

Jan. 10, '69, 878 87 

July 16, «' 431 67 

Dec. 3, " 639 10 



121,034 82 



Rec'd on House in 30th st, bo't in 

at sheriff's sale, on foreclosure of 

bond and mortgage of J. H. A J. 

1005 Lyon, and afterward sold for 

18,300. 

Ace. principal, 

Feb. 8, '67, 600 00 

Dec 81, " 1,000 00 

" 22, '68, 1,000 00 

May 8, '68, 600 00 

Interest, 

Dec 81, '57, 466 00 

June 24, 68, 196 00 

Dec 22, " 196 00 

May 3, '69, 166 00 



6,981 84 
$28,016 16 



3,000 00 



1,010 00 

4,010 00 



1006 R«c'd from H. <b 0. Smith, on ace 
contract for Penna. lands, Jan'y 

5^' '*® 22,629 00 

Rec'd on ace principal and interest 

on bonds and mortges, set apart 

set apart on a fund from which 

to pay the widow Phelps' annuity. 

On Principal, 

Jany. 6, '69, on bond, J. M Dodd, 2,000 00 

Dec, 29, " " " 8,6oO 00 

ApL 9, " amt " 0. L. Young, 10,000 00 

16,640 00 
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Od Interest, 
DecV 29, '68, on bond, E. H. Brown, 



a 



it 



li 



June 1, *69, 
Dec, 16, " 
Jan. 5, 
July 7, 
Jan. 31, 
Aug. 1, " 
Jany. 3, " 
Aug. 1, " 
Jan. 81, " 
July 7, " 
Dec. 29, " 
Apl. 9, " 
" 11, " 
July 7, " 
Oct. 14, " 
May 21, 
Dec. 1, 



it 



it 
fi 

K 
K 
tt 
ti 
U 
tt 
H 
tt 
tt 
tt 
tt 
tt 
tt 
tt 
tt 



tt 



$283 60 

do. 283 60 

do. 283 50 

J. Stokes, 876 00 

do. 875 00 

W. R. Painter, 210 00 

do. 210 00 

do. 210 00 

da 210 00 

J. M. Dodd. 192 60 

do. 122 60 

do. 122 50 

C. L. Young, . 360 00 

J. Fannen, 350 00 

do. 700 00 

do. 700 00 

C. Abernethy, 210 00 

do. 210 00 
29, '68, 20 bonds Del. Lack. 

and West R. R'd Co. 700 00 

July 7, '59, do. do 700 00 



Rec'd interest on loans, <&c. 

Jany., 1867 $135 53 

Feb.. " 874 71 

Mch., " 331 67 

April. " 43 40 

May, " 682 66 

Jane, " 918 22 

Aug., " 227 16 

Sept " ^.. 53 65 

Oct, " 490 87 

Nov.. " 193 66 

Dec, " . 3,210 54 

Jan., 1858 824 80 

Feb., " 885 42 

Mcb., " 297 83 

June, " 841 85 

July. " 890 96 

Aug., " 43 75 

Sept., " 126 11 

Nov., " 466 96 

Dec. " 4,183 46 

Jan., 1869 181 40 

Feb., " 781 98 

Mch., " 272 89 

April, " 668 96 

May, " 435 06 

June, " 18 08 

40 



lOOY 



1008 



$7,798 00 



$23,298 00 



1009 
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1010 



lOlJ 



July, 1859 

Aug.. " 

Sept., " 

Oct., 

Nov., 

Dec, " 

RecM from O. P. Cowles, agent 
for tlie estate at Ansonia, 
Conn., on account of collec- 
tions made by him. 
From Jan. 23, '57, to Jan. 1, 18 GO. 

RecM OQ notea 

" interest 

Less amt. paid out for sundries 
as per Cowles statement 



Dated New York, May 1st, 1860. 



291 21 

400 93 

2,939 89 

1,145 12 

695 66 

5,640 25 



3,002 16 
4,621 48 



fl2Y,583 21 



7,623 64 

181 46 
7,442 18 

190,675 84 

James Maurice, 
Referee. 



Schedule 1J, 

Refei^ed to in the annexed Beport^ and forming a part 

thereof. 



Paid Union Bank, Dover, on ace of 
balance due. 

Dec. 31, '67, 
And interest. 

Paid Oliver 11. Lee, Treas'r of the 

101l( Church Erection Fund, for the 

late A. G. Phelps' subscription, 

Apl. 29, '57, 

Paid C. Sticher, May 11, '57, 

*' M Ilinchman,(old 

debt) " 26, '57, 

" II.T. Beardslcy. . June 27, '59, 
Paid ft)r balance of instalments due 
on Delaware, Lackawanna, and 
Western R. R. Stock. 

Jan. 29, '58, 
June 1, '58, 



115,502 90 
20,267 20 



10,185 00 
],937 87 



135,770 10 



5,350 


CO 


15 


00 


250 


CO 


832 


44 



12,122 St 
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I'aid Naugatuck Trans. Co., for ad- 
ditional subscription, for 240 
shares of stock, made to secure 
former interest, and the late A. O. 
Phelps' water-power rents, at Bir- 
mingham, Conn. 

Mar. 3, '69, 
Apl. 8, '59, 
June 14/59, 



1013 



Dated New York, May 1st, 1860. 



18,000 00 

i!,400 00 

COO 00 


.i;6,000 00 




JaMK8 


$60,840 41 

Maurice, 
Referee. 



.Schedule T, 



Referred to in the annexed Report^ and fornilng a imrt^^^^ 

thereof. 



Paid Legacies as follows : 
To Mrs. Lois Howell. 

Jan. 15, '58, $300 00 

Oct. 18, '68, 50 00 

Dec. 23, '58, 50 00 

Sep. 28, '59, 200 00 



Union Theological Seminary. 

Dec. 4, '57, 


500 00 


Jan. 13, '59, 


600 00 


Nov. 11, '59, 


600 00 


Colored Orphan Asylum. 

Apl. 7, '57, 
Nov. 30, '58, 


100 00 
100 00 


May 13, '59, 


100 00 


Protestant Half-Orphan Asylum. 

Dec. 11, 57, 


100 00 


Nov. 5, '58, 


100 00 


Dec. 20, *59, 


100 00 


Auburn Theological Seminary. 

Jan. 27, '68, 


GOO 00 


Nov. 10, '^8, 


600 00 


Trustees of Simsbury Church. 

Jan. 27, '69, 


1,000 00 


And interest. 


250 00 



$000 00 



1,500 00 



1015 



800 00 



800 00 



1,200 00 



1,250 00 
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1016 American Board of Commissioners, 
for Foreign Missions. 

Jan. 23, '69, $10 000 00 

D. Stuart Dodge. 

No7.13,'57, $16,000 00 

And interest, 163 33 

16,163 33 

Charles M. Pond. 

Mar.l2,*58, 15,000 00 

Olivia P. James. 

June 7, '58, 16,000 00 

And interest, 6,250 00 

16,062 50 

Anson G. P. Stokes. 

Feb. 24, '59, 16,000 00 

Mrs. Olivia Phelps paid her 

l^^'^ Annuity. 

6 mos. to June 1, 1857 2,500 00 

" Dec'r 1, " 2,500 00 

" June 1, 1858 2,600 00 

" «• Dec'r 1, " 2,500 00 

Bal. to Apl. 24, 1859 1,986 15 

11,986 15 

Mrs. Olivia P. Atterburj pd. 
her on ace of her contin- 
gent legacy, secured by 
Life Insurance, 

In 1857 2,960 00 

" 1858. 2,050 00 

•' 1859 8,300 00 

9,300 00 

lOlS 21,286 15 



$75,375 83 



Dated New York, May 1st, 1860. 



$96,661 98 



James MAuaics, 

Eeferee. 



Schedule W, 

Referred to in tlie annexed Eeport^ and forming a part 

thereof. 

Paid interest, as follows : 

Disct. on draft, May 18, '57 $10 00 

" " bond prepaid, Sept. 16, '58 11 60 

1019 Interest paid by the executor to the receiver on 
bond and mgs. purchased for the Widows' 
Fund ace, Dec'r 29, '68 700 00 
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Disct. on unc't money, Feb. 21, '69 

" " bond prepaid, Oct, 19, " 

" allowed on bond, Mch. 24, '' 

" on note collected, Dec'r 30„ " 

Ket'd interest overp'd on loan, Dec'r 30, '59 . . . 

Paid Wm. E. Dodge, surviving receiver of the 
real estate in New York, for the following 
bonds and mg's, to be set apart, together with 
others, as a principal, from the income of which 
the annuity of Mrs. Olivia Phelps was to be 
derived. 
For bond and mg. of J. Fanner, Dec'r 29, '68 

" 0. L. Young, " " " 

Paid taxes on personal property, 

Nov. 23, '67 8,112 88 

" 17, '68 3,260 76 

" 23, '69 4,480 40 

Expense ace. 

Paid rent of office, Feb. 3, '67 

" Evening Post, « " " 

" P. Office stamps" " *' 

" Expenses collecting old debt, Feb. 27, 

" Bill stove and repairs office, Mch. 2, 

" Sundries, petty cash, Mch. 2, 

" Chairs for office, Mch. 2, 

" Spittoons, " " 2, 

** Painting, " " 2, 

" Carpet " Apl. 10, 

" Stools " " 10, 

" Varnishing " " 10, 

" Repairing stove " 10, 

" Sundries, petty cash, Apl. 10, 

" Kent of office, May 1, 

" Sundries, petty cash, May 1, 

" Pew rent, " 12, 

" Carpenter work at office, June 19, 

•* Stationery, June 30, 

Do July 3, 

Do " 3, 

" Porter, for care of office, July 3, 

" Wakeman A LatLing's Bill, " 3, 

" Rent of office, Aug. 1, 

" Porter, " " 

" P. O. stamps " 3 

" Evening Post, " 22, 

" Carpenter's bill, repairs, Aug. 22, 

" Porter, Sept. 1, 



12 02 


7 60 


18 28 


24 87 


4 00 



20,000 00 
10,000 00 





75 00 




6 00 




4 00 


27, '57 


116 16 


2, 


87 64 


i< 


10 00 


a 


20 00 


<c 


3 00 


It 


70 70 


(( 


87 82 


u 


7 60 


It 


2 00 


u 


6 62 


n 


10 00 


it 


75 00 


i( 


10 00 


M 


46 00 


<l 


13 00 


if 


9 37 


ii 


2 37 


(1 


21 13 


It 


6 00 


tt 


42 25 


It 


75 00 


tt 


5 00 


tt 


6 00 


tt 


6 00 


tt 


2 77 


tt 


6 00 



$777 67 



1020 



80,000 00 



10,864 04 



1021 



1023 



«( 
(( 
tt 
li 
if 
If 
u 
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1023 P*^*<^ Bundries, pclty cash, Oct. 1 S, 1857 $10 00 

•• lock on safe, " 23, " 15 00 

" rent of office, Nov 1, " 76 00 

" porter, " 8, " 10 00 

" pew rent, " 6, " 45 00 

ice bill, " 11, " 12 00 

agent's salary, Dec. a 1, " 895 1 8 

book-keeper's salary, " " " 600 00 

porter, " " '* 10 00 

E. Merriam, for seryices, Jan. 30, *68 50 CO 

porter, Jan. 21, '58 10 00 

commissioner, " " " , 1 00 

" lock on tin chest, " " " 5 00 

" bill stationery, " " " 11 51 

" rent of office, Feb. 2, " 76 00 

" cleaning do. "18, " 6 60 

" . coal, " " " 6 00 

1024 " Evening Post, '* " '* 5 00 

post-office stamps, " " " ' 8 60 

lettering on door, Mch. 23 **...,... . 1 75 

map case, " " " 2 00 

" sundries petty cash, " " " 10 00 

" porter, Apl. 1, " 6 00 

" P. 0. stamps, " " 8 00 

" rent office, May 1, " 75 00 

" pew rent, " " " 45 00 

" porter, June 8, " 5 00 

" exps. Messrs. Dodge <b Stokes to Dover, 

June 5, '53 3 00 

" affidavits, <tc. June 1 0, '67 3 00 

sundries p. cash, " 16, " 3 00 

stationery, July 12, " 36 74 

« P. O. stamps, " " " 5 00 

" tinbox, . " " " "yo 

«' «* • " SO, " 1 50 

V porter, Aug. 21, '58 6 00 

1025 " Evening Post, " " " • 6 00 

" oilcloth, u » " 8 00 

" interest tables, Sept. 2, '* 4 00 

" Commissioner, " " ** 1 00 

" P.O. stamps " " " fi 00 

" rent of office to 1 Aug., Oct. 9, " '?6 00 

" porter, " " " 10 00 

" stationery, " " " ^ 83 

" rent of office to 1 Nov., Nov. 1, " '76 00 

" pew rent, " " " ^5 00 

« ice bill, » « » 12 00 

«' P.O. stamps, " " " 4 ^0 

" sundries p. cash, " « *• 10 00 

" rep'g stove, " " " 1 00 

" porter, " " " « ^^ 



t* 

t€ 
it 



H 
It 
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Paid witncBses in Buit concerning lands sold to 

Lewis <Sr Eldridge, Nov. 2, '68 

*• agent's salary. Dec. 31, " 

" book-keeper's do., '* " " 

" cleaning office, Jan. 3, '59 , 

•• pens, " " *• 

" stationery, •* " " 

" bank porter, '* " " 

" rent office, Feb. 3, " 

" Wakeman A Latting till, " " 

" P. 0. stamps, " " " 

" porter, " " " 

" Evening Past, " 21, " 

" envelopes, Mch 1, " 

** stationery, Apl. 7, " 

" porter, " 9, " 

" sundries p. cash, *' 11, " 

** rent office. May 2, '* 

" W. E. Dodge, exps. to Pha., May 1 0, '58 

" copy of will. May 2, '58 

'* P.O. stamps, " 10, " 

" porter, " " " 

" sundries p. cash, June 18, " 

" Commissioner, " 28, " 

" porter, " 80, " 

" W. E. Dodge, exps. to Penna, July 25, '59 . . 

" Commissiouer, July 21 , '59 

" porter, " 30, " 

" rent office, Aug. 2, " 

" Commissioner, " 2Y, " 

" porter, ^ Sept. 2, " 

" repg. store, " 24, '* 

" Commissioner " 21, " 

" porter, " " " 

" suudnes p. cash, Oct. 26, " 

'* Commissioner, *' " " 

" porter, " 31, " 

" bill coal, Nov. 11, " 

" P. 0. stamps, " " " 

" reps, on stove, " 14, " 

" ice bill, •* " " 

•* Commissioner, " 19," 

« bill desk, " 30, " 

•' coal bill, Dec. 21, " 

" Wakeman & Latting, " ** 

" copying documents, " " " 

«' Commissioner, ** " " 

•• bank porter, *• " " 

" agent's salary, " " " 

" book-keeper's do., « " " 

*• porter, " " " 
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$140 12 


1,247 


91 
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8,119 86 
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1029 Paid D. Lord, Jan. 28/67 

" H. Holden, " 21, « 

" Thayer <b Arnoux, " 28, " 

" Geo. Hargen, " 24, " 

" OwenAVose, "25, " 

" E. W. <fe G. F. Chester, " " " 

" W. A. Butler, Feb. 26, " 

" Barney, Humphrey & 

Butler, " " " 

" D. D. Lurd, " " " 

" Charles Edwards, "27, " 

" Wright <t Merrihew, Mar. 2, " 

" J.P.Crosby, " " " 

" Thayer <& Arnoux, Dec. 16, " 

" Wakeman, Lattiog A 

Phelps, "24, " 

" S.H. Thayer, Nov. 1, '68 

** D. Lord, Jan. 19, '69 

1030 u Barney, Humphrey <fe 

Butler, Mar. 17, " 

« W. A. Butler, . " " " 

" Wright <fe Merrihew, " 23, " 

" Charles Edwards, " 24, " 

'» Owen & Vosfe, " " " 

" S. H. Thayer, " 28, " 

" H. Holden, " '* " 

" 0. F. Pond, refd. amt. 

paid, " 11, " 

" C. F. Pond, amt. of 

counsel fees allowed 

in Will case, Apl. 28, « 

** Wakeman <& Latting, June 16, " 

* 

Bond and mortgage payable, and interest paid 
1 A q-f from personal estate, on special order, from 

th« Superior Court, dated Feb. 9. '66. 
A. G. Phelps bond, to Ann Probyn, paid Dec. 30, 

'69, Principal 

And interest 



Dated New York, May Isl, 1860, 
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Jaues Maurice, 

Referee. 
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Schedule X, 1032 

JRef erred to in the annexed Beport^ and forming a part 

thereof. 

List of Assets (other than cash) in hands of Wm. E. Dodge, 
as sole surviving Executor, on the 31 st December, 1859, 
being the avails, in part, of the personal estate of A. G. 
Phelps, deceased. 

Bonds and mortgages, tiz. : 

Bond of E. H. Brown $ $8,100 00 w. J. 

E. O.Jenkins 2,600 00 

Less paid 1,500 00 

1,000 00 

C. Aberoethy 6,000 00 w. j. 

Phelps, Dodge A Co 689,669 83 1033 

Less paid 400,000 00 

289,569 88 

" J. Fannen •. . . . 20,000 00 w. r. 

" J. P. A J. C. Rogers 5,000 00 

Less paid 500 00 

4,500 00 

" J. Wilt, 2,500 00 

J.Stokes 25,000 00 w. f. 

J.Shepard 10,000 00 

" 10,000 00 

*' M. B. Smith 2,000 00 

" W.R.Painter 6,000 00 w. f. 

6,000 00 w.F. 

^'flfi^ftift flOA ^^^* * Eldridge, balance 

pSf ^''^ due 8,000 00 

*Sjf« Lesspaid 6,000 00 

Fh-ip.. 8,000 00 . 1034 

i t,000 

*' Eldridge Tompkins and 

Merrill 82,000 00 

Less paid 12,500 00 

19,500 00 

" G. P. Cowles 8,246 86 

" E. O.Jenkins 2,500 00 

41 
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1036 Bond of Bennet, Jones & Thnrber, 

16,230 89 
Paid 3,230 89 



Pew in Mercer Street Church (referred to in inventory) 



12,000 00 
$420,916 19 



STOCKS AND BONDS, tiz.: 

Bank of the State of New York stock, 10 sharca 

Phenix Bank, Hartford, " 35 

Union Bank, Dover, " 2000 

Great Western Railroad " 72 

Cayuga and Susqha. Railroad " 597 " 

Lack'a and Western Raihoad " 717 " 

1036 Delaware, Lack'a A Western RR. " 1320 

Warren Railroad " 219 

Naugatuck Tranap. Co. " 813 

Lack'a and Western RR. Bonds, " 27 bonds 

Delaware, Lack'a, and West R. R. " 80 

Warren Railroad " 22 

. Great Western Railroad, .« 4 « 

Cayuga and Susquehanna R. R. " 7 " 
Bond of Chs. F. and Harriet N. 
Pond, for $35,000. 

Bills receivable, viz. : 

Note of J. G. Litchfield 284 94 

" " J.Jackson 416 62 

2" " Do each f 500 1,000 00 

" •' Phelps, Dodge A Co 11,138 62 

" " Do 23,041 20 

^^^* » <i Do 7,500 00 

" " G. W. A S. T. Scranton. . 2,100 00 

2 « " Do each $1,000 2,000 00 

8 " " P. Dickinson •' $1,250 3,750 00 

*' " N?England Car Spring Co. 1,126 56 

" " Waterman A Bean 4,502 70 

'* " C. Scranton A Co 4,000 00 

« " S. Shepard 4,000 00 

*' J.Stokes 4,000 00 

" included in J. Jones' note $6,000 8,552 88 

" of Union Manufacturing Co. for 25.000 00. 

less am't paid and allowed 11,081 61 Balance 



Par value. 

27,000 00 

18,210 00 

9,600 00 

4,000 00 

7,000 00 



104,912 87 
13,918 39 
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List op Bonds secured by Mortgages on Eeal Estate, in 1038 
hands of Wm. E. Dodge, as Eeceiver, December Slst, 
1859, and mentioned in the annexed Eeport, viz. : 

S. D. BellowB $5,500 00 

Walsh & Eemple 4,260 00 

I>o 4,250 00 

I>o 4,260 00 

Do 4,260 00 

Do 4,260 00 

Do 4,250 00 

Jer'h Crowley 4,260 00 

Th'a Wallace 2,200 00 

Benj. Soars 6,600 00 

Van Namee <& Glover 1,100 00 

Do 1,100 00 

Do ; 1,100 00 

J. E. <fc M. E. Dennis 4,167 66 

J. C. Jones 1,400 OO 

C. A. k J. Homer 5,000 00 1039 

W. Fcttrecht 4,167 67 

Chs. Ely 2,000 00 

A. L. Taylor 4,166 67 

John Marx , 1,111 11 

-J. <Sc A. MuWihill 4,000 00 

M. C. Riggs 4,000 00 

J. Stokes 50,000 00 

T. J. Murtha 4^66 67 

G. D. Hillyard 4,000 00 

J. B. Hilbert 4,916 66 

J.J.Smith 4,167 67 

R D. Keyed • 3,020 00 

Wm. Lalor 1,026 66 

Miller <k Schureman 8,360 00 

Do. 3,360 00 

Do. 3,800 00 

J. Moadinger 6,000 00 

S. Pettit 6,000 00 1040 

Do 6,000 00 

Do. 5,000 00 

Do 6,000 00 

S. F. A P. P. Pratt 12,000 00 

C. Thompson 1,600 00 

C. D. <b J. Warner and others 8,600 00 

C. Thompson 1,600 00 

Do 1,500 00 

Do 1,500 00 

■Chs. L. Warner 8,600 00 

Do. 8,500 00 

Do. 8,500 00 
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1041 M. & R. H. Goflf |2,500 00 

A. Edgar 4,000 00 

S. G. Southmayd 6,000 00 

G. W. Lane and others 7,000 00 

M. 0. Hull 6,000 00 

Do. 6,000 00 

Harned <& Rotherj 6,000 00 

J. F. CanDingham 6,000 00 

S. S. Stafford 6,000 00 

E. KJlpatrick 4,000 00 

O. Bushnell 2,600 00 

Miller <b Schureman 3,860 00 

Do. 8,825 00 

Do. 8,326 00 

1042 Che. F. Marsh 4,750 00 

S. Shepherd 20,000 00 



Dated New York, Maj Ist, 186a 



$296,310 It 



James Maurice^ 

Referee* 



:1 



32 



»▼ 



Opinions of Ihe Court. 1043 



SUPREME COURT. 



Olivia Phelps, Executrix of the Last \ 
Will and Testament of Anson g7 Opinion of Justice 
Phelps, deceased, I Cleekk, at Spe- 

f cial Term — Dq- 
agmnat I cember, 1850. 

Anson G. Phelps, junior, and others. I 

Hon. Thomas W. Clerke, Justice. 

Anson G. Phelps died 30th November, 1853, leaving his 
widow and five children, viz. : 

A. G. Phelps, junior, 

Mrs. Dodge, 

Mrs. Pond, 

Mrs. Stokes, 1044 

Mrs. Atterbury, 

and three grandchildren, being children of a deceased 
daughter, viz. : 

Daniel W, James, 
Elizabeth E. James, 
Olivia P. James, 

and other grandchildren, who were children of his three 
daughters, above named. 

Grandchildren have been born since his death. 

At his death, Mr. Phelps was seized and possessed of a 
large real and personal estate, the greater part of which 
was situated in this State ; some portion, however, was in^^^^ 
Connecticut, Pennsylvania, Indiana, and Missouri. 

His real estate, exclusive of his homestead, was supposed 
to be worth one million sixty-nine thousand six hundred 
and fifty dollars, ($1,069,650,) upon which were mortgages 
to the amount of about 0254,000. 

His personal estate, including his interest in tlie firm of 
Phelps, Dodge & Co., exclusive of that given to his widow, 
amounted, as per inventory, to $999,867 19. 
42 



328 

1016 He owed, besides the mortgages, about $47,600. 

The net annual rent of his real estate in this city was 
about $24,500, and in Connecticut $9,600— total, $34,000. 

Mr. Phelps left a will dated 24th March, 1852, and 
thereby appointed 

Mrs. Phelps, his wife. Executrix. 

Anson G. Phelps, junior, his son, ) Executors 
"Wm. E. Dodge, his son-in-law, ) 

The executrix has alone qualified; the executors have 
not done so, although they have not renounced. 

1047 The executrix has sold to the survivors of the firm of 
Phelps, Dodge & Co. all the interest of the deceased in 
the assets of the firm for $689,569 83, payable by their five 
promissory notes for $20,000 each, and for the remainder 
they have given a bond, as stated in page 88 of the case. 

She has sold and conveyed portions of the real estate, 
under the power in trust contained in the will, and con- 
tinued to do so up til restrained by an injunction order. 

To provide for her annuity of $5,000, she has set apart 
bonds and mortgages and other securities, amounting to 

1048 $104,100, and yielding an annual interest of $7,325 50. 

These bonds and mortgages, &c., are held by herself. 

The widow has elected to take the provisions made for 
her by the will, in lieu of dower. 

Opinion. 

I. The first question which I shall proceed to consider i?, 

whether the real estate of the testator is to be deemed con- 

1 010 ^^'**®^ ^^^^ money, before a sale of it has been actually 

made by the executrix, pursuant to the power contained in 

the first article of the will. 

The question of equitable conversion, as it is technically 
called, is determined by what a Court of Equity ascertains 
to have been the intention of the testator. This intention, 
if not expressly declared, can only be derived from the 
general tenor and efl^ect of the will. (Jeremy's Equity, and 
cases there referred to.) What is properly and sufiSiciently 
directed to b^ done, is in equity considered as done, and 
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the rules governing personal property will, in such case, be 1050 
applied, instead of those applicable to real estate ; of which 
the property left by the testator may, nevertheless, still 
actually consist. 

By considering the first article, authorizing the sale of 
the real estate, in connection with the 20th and 21st articles, 
it will be evident that the intention of Mr. Phelps was to 
leave the sale optional with his executors, and not, peremp- 
torily, to impress a new character upon his estate. This is 
clearly doducible from the whole scope and purpose of the 
will ; and, in the absence of any positive, imperative direc- 
tion, must be controlling. 1051 

But it is contended, as the power of sale, in this case, is a 
trust power, and as its execution and non-execution is not 
made in express terms to depend upon the volition of the 
executors, that it is made imperative by operation of the 
statute relating to powera ; and, therefore, the Court must 
deem the estate to be equitably converted. But, whatever 
may be the effect of the provision referred to, (1 R. S., 734, 
sec. 97,) in its practical application to the action of the ex- 
ecutors, the Court is now only requested to give a judicial 
construction to the will ; and this construction must, accord- j^o52 
ing to the universal rule, be governed by the intention of 
the testator. It would be another question, if all or a ma- 
jority of the parties interested, preferring a conversion, ap- 
plied under the section (96) to compel a sale. It would be 
then time to consider whether the power was by force of 
the statute imperative, although by the scope and tenor of 
the will discretionary ; and whether a sale of the real estate 
by executors is that description of duty contemplated by 
the statute. To ordain that a power is imperative, whether 
contrary or not to the intention of a testator, as deduced 
from his whole will, may fitly be pronounced, under any 1053 
circumstances, an arbitrary rule, and should not be ex- 
tended one step beyond what the literal language of the 
act allows. As I am not, on this occasion, called upon to 
enforce the performance of a duty, but to give a legal inter- 
pretation to the language of the will, I cannot, therefore, 
deem the real estate left by Mr. Phelps to be equitably 
converted, irrespective of an actual sale. To direct, under 
a rigid technical rule, what ought to be done, and to t!eclare 
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1054 what has been done, actually or constructively, even under 
the rule of equitable conversion, are duties very different 
and distinguishable. 

II. By the 20th article of the will, the testator gives all 
the residue of his estate (real and personal) to his childi-en 
and grandchildren, and then directs that it shall be divided 
into as many shares as he shall have children and grand- 
children living at the end of ten years after his decease, 
provided that his son and son-in-law shall, either of them, 

1055 be living at that time ; but if both should happen to die 
before that time, then at the decease of the survivor of 
them, the estate shall be divided in the same manner as he 
directed it should be divided, at the expiration of the ten 
years, in case the two persons mentioned were living at 
that time. So that the ultimate suspension is limited by 
lives and not by years ; and, in no event, can the alienation 
and final disposition of the estate be suspended for a longer 
term than the continuance of two stated lives in being ; it 
may be for a term considerably less than the duration of 

1056 these lives ; but, by no possibility, can it be for a longer 
term ; thus conforming to the exact and literal language of 
the statute. These remarks apply with equal force to the 
ninth article of the will. 

But what quantity of interest does the 20th article give 
to the present children and grandchildren ? The residuary 
gift vests the estate at the testator's death, in the children 
and grandchildren (then living), as a legal estate, during 
the prescribed period of suspension, opening for new de- 
visees, depending as to each devisee, on his surviving this 
1057 period; and, accordingly, the income of the real prop- 
erty in this State, and of the personal estate everywhere, 
belongs, during this period, to the parties presumptively 
entitled— that is, the children and grandchildren, in 
equal shares, according to the number living when the 
income accrues. (1 K. S., 726, sec. 40 ; lb., 778, sec. 2.) 
The income of the real property situated out of this State, 
presuming that the rule of the common law prevails in 
the States where it is situated, goes to the heirs-at-law 
unless there is a departure in this respect from the rule of 
the common law in those States ; and for the purpose of 
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obtaining the necessary information on this point, I shall 1068 
order a reference. 

"With regard to the 21st article of the will, the fund re- 
served for the annuity of the testator's wife is directed, by 
the first clause of this article, to become a part of his re- 
siduary estate, in case she should die before a division of 
such residuary estate should take place; which may not 
occur until the death of two other persons, (Mr. Phelps 
and Mr. Dodge) — this, although not prolonging the actual 
duration of the suspension directed by the 20th clause, ne- 
vertheless, adds to the lives, on which it is limited, the life 
of Mrs. Phelps. According to the terms of the second or 1059 
alternative clause of this 2l8t article, it is provided that the 
fund shall be divided among the testator's children and 
grandchildren living at the time of her decease, in case 
she should survive Mr. Phelps and Mr. Dodge ; so that, 
according to both clauses of this article, there may be no 
alienation of this fund during a term of three lives. It 
cannot be alienated on the death of Mrs. Phelps, if she 
should die before Mr. Phelps and Mr, Dodge, for then it 
must still further await the death of both these gentlemen — 1060 
it cannot be alienated on their decease, if they should both 
die before Mrs. Phelps, for then it must still further await 
the death of Mrs. Phelps. If the suspension directed by the 
20th article is for two lives, this, under any aspect or under 
either alternative, is for three. 

But, cannot this suspension be curtailed by the act or 
intervention of Mrs. Phelps herself; so that, by her relin- 
quishment of all claim to the fund, it may go at once into 
the residuary estate, and abide the disposition provided in 
the 20th article ? 

III. The provision made by the testator for his wife's l^^l 
support by this 21st article is nothing more, or nothing less, 
than a trust for her benefit. His sole object, like that of 
any other person, directing an annual appropriation of an 
income for the benefit of another, was to secure a comfort- 
able and ample subsistence for his wife during the remain- 
der of her life, exempt, as much as possible, from the in- 
terference of others or her own. . Her competent support 
was, at all events, to be secured* Now, the Kevised Stat- 
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1062 utefl (1 E. S., 730, sec. 63-65) expressly declare, " that no 
person beneficially interested in a trust for the receipt of 
the rents and profits of lands, can assign, or, in any man- 
ncTy dispose of such interest." And this, by a subsequent 
provision (1 K. S., 773, sec. 2), may be made fairly appli- 
cable to personal property. The trust term is inalienable 
within the meaning of the article of the Revised Statutes 
relating to " uses and trusts," as well in respect to the es- 
tate of the trustees as to the interest of the annuitants ; the 
latter have not the power to extinguish the trust by gift, 
releascy or surrender. (Hawley v. James, 16 Wend., 263 ; 

1063 Clute V. Mead, 8 Paige, 83.) . 

The absolute ownership, therefore, of this fund, reserved 
for the payment of Mrs. Fhelps' annuity, may be suspend- 
ed beyond a period of two lives, in being, the trust term 
being limited on three lives, and the remainder limited to 
take efi^ect at the end of these lives, in favor of persons not 
ascertainable until the expiration of that term. The dis- 
position of this annuity fund, as a gift over, is consequently 
void 5 and the next of kin of the testator are entitled to it, 
as personal property undisposed of by the will, subject to 

1064 the payment of the life annuity of Mrs. Phelps. 

IV. I have little doubt that the bequests in the 10th, 
11th, 12th, 13th, 14th, 15th, 16th, 18th, and 19th articles 
are valid. The courts are always strongly inclined to sus- 
tain such bequests, and do not consider them within the 
application of the rigid rules of our law relating to trusts 
or perpetuities. These bequests are all gifts to charitable 
uses ; the natural or artificial persons, the intended subjects 
of the gifts, are adequately designated, and it cannot be 

1065 denied that the purposes to which the bounty of the testa- 
tor is directed, are clearly lawful and eminently worthy. 
There is nothing so indefinite, in any of them, as to be in- 
capable of being executed by a judicial decree. (Williams 
V. Williams, 4 Bel., 525.) 

V. With regard to the bequest in the I7th article, 1 have 
considerable doubt. If it depends upon an event merely 
in contemplation by the friends of African colonization, 
and if the plan, most beneficient and most practical, as it 
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would be, at least as an experimenty to test the capacity of 1066 
the African race for social and intellectual development, 
has not yet assumed any shape, but scarcely in embryo- 
remaining a mere object of fervent desire in the breast of 
the philanthropist — the bequest is based on a mere possi- 
bility, and is clearly too uncertain and indefinite for exe* 
cution under judicial authority, and, therefore, under our 
system of government, incapable of execution at all. The 
legacy would not be protected against this objection, on 
the ground that it is a charitable use ; and if the intention 
to erect and found a college in Liberia continues the sub- 1067 
ject merely of contemplation, or conversation, or specula- 
tion, even among its most zealous and sanguine friends, the 
legacy may forever remain obnoxious to this objection. 
No proof, I believe, was offered before the referee on this 
subject. As I think the interests of humanity and civili- 
zation require that this bequest shall be effectuated, if it 
can by any means be legally effectuated, I shall direct a 
specific inquiry, by the same referee, to ascertain whether 
any steps have been taken for this purpose, whether any- 
thing has been accomplished, or is likely to be accomplished 1068 
in relation to the project within a reasonable time, and 
whether there has been any compliance, or is likely to be 
any compliance, with the condition, that one hundred 
thousand dollars shall be raised in this country for the same 
object. The referee will insert notices for a period to be 
specified, in newspapers, which I shall hereafter designate, 
so that they may be named in the decree, in order that an 
opportunity may be afforded to those who take an interest 
in this undertaking, to furnish all the information in rela- 
tion to it, of which they may be possessed. 1069 

VI. The real property, situated within this State, with its 
income and proceeds, is the primary fund for the payment 
of the mortgages charged upon it (1 E. S., 749, sec. 4) ; 
but with regard to such property situated in other States, 
it seems not to be disputed, that the testator's personal prop- 
erty is the primary fund, out of which the mortgages 
charged upon it should be satisfied. 

YII. Taxes and current assessments accruing on the real 
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1070 property since the testator's death must be paid by the 
owners for the time being, and not by the executrix, as 
debts of the testator. The persons entitled to the rents 
and profits must satisfy charges of this nature, in analogy 
to the principle that a tenant for life is bound to keep down 
such charges. 

VIII. Assessments for permanent improvements are 
charges upon the corpus of the land ; therefore, those en- 
titled only to the rents and profits are not bound to liqui- 
date such charges j but they may either advance the 
amount, or pay the interest on such amount, during the 

1071 continuance of their estate. 

IX. Nothing, I believe, of any consequence remains for 
consideration, but the instrument bearing the form of a 
promissory note, dated January 1st, 1864:, for one hundred 
thousand dollars, payable to Anson G. Phelps, Jun., or 
order. 

From the letter of the testator, written simultaneously, 
and on the same sheet of paper with this instrument, and 
from the evidence in the action, it is manifest that it was 

1072 executed without consideration — that it was designed for a 

gift. 

The first question which suggests itself is, whether it con- 
stitutes a valid claim as a promissory note against the estate 
of the testator. 

If Mr. Phelps, instead of executing the instrument, had 
handed over, at the time, a hundred thousand dollars to the 
person named as payee therein, the gift, of course, would 
have been valid, because it would have been an act con- 
^^**'8ummated by delivery; but the case under consideration 
was not the giving of a hundred thousand dollars, but a 
promise to give a hundred thousand dollars ; and the law 
has always declared that a promise to make a gift cannot 
be enforced. Whether this rule is consistent with natural 
equity, it would be of little use to consider on the present 
occasion. The natural equity of it seems to have been 
questioned by the learned Judge who delivered the 
opinion in Harris m. Clark, (3 Oomstock ;) but, for my own 
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part, I am very far from doubting its wisdom or equity, 1074 
measuring its equity by the test of a comprehensive utility. 
The very fact, that it has been the invariable rule from 
time immemorial, would of itself make me hesitate before 
I condemned it ; for I approach with reverence, I hope 
with no servile or superstitious awe, the accumulated re- 
sults which the profound wisdom and ample experience of 
learned and practical men have transmitted to us through 
a long series of time. This rule, declaring that a promise 
to give cannot be enforced at law, is only saying that, like 
the numerous other acts which constitute by far the largest 1075 
proportion of human conduct, the subject must be confined 
to the province of ethics and of the conscience. It would 
be impossible for the law to determine by any general rule 
when a mere promise of a gratuity should be binding ; be- 
cause it never could suflBiciently or satisfactorily ascertain 
the motives in which it originated, the design by which it 
was influenced, or the change in the relative position of the 
intended donor and donee, or in the conduct or course of 
life of the latter which may afford an adequate reason f(»r 
revoking the promise. The law is reluctant to interfere 1076 
with the disposition of any man's affairs ; and it no more 
compels him to fulfil a beneficent design, although pro- 
claimed by him and set down in writing, than it compels 
him to entertain or indulge it in the first instance, or than 
it compels him to tell the truth, to be grateful to his bene- 
factors, or to dispense largely and freely to the needy out 
of the abundance of his possessions. The law treats all 
these duties as beyond its province, leaving them to the 
sanction or penalties of another forum, and calling them 
duties of imperfect obligation ; imperfect only, ot couise, 
in relation to the coercive means which Courts of Justice 
can alone employ. 1^77 

By the common law, a simple contract or promise can 
only be sustained on the ground of a valuable considera- 
tion ; a promissory note, therefore, without consideration, 
and intended to effectuate a mere gift, at some future i)e- 
riod, is not valid either as a gift mVr vivos^ or as a gift 
mortis causa. 

But it is contended, that although an action at common 
law cannot be maintained on it, a Court of Equity in the 
48 
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1078 administration of the estate, where there are abundant as- 
sets, will give eflfect to the undoubted intention of the tes- 
tator, and that, if the note is defeated, it must be rejected 
for a mere matter of form. 

No doubt, a Court of Equity will, in many instances, 
where it is expedient, interpose to compensate defects 
which from the methods of proceeding peculiar to the com- 
mon law would arise in the administration of justice. For 
this purpose it possesses the means of reforming instru- 
ments, of reaching or suppressing facts, by which it may 

1079 determine the real merits of the case, affording the relief 
adapted to its circumstances, and which natural justice 
evidently demands. But this authority is exercised only 
in certain cases, such as fraud, accident, or mistake : it is 
never exercised to give effect to an instrument merely be- 
cause the construction given to it in a Court of Law leaves 
it inoperative. To say that a Court of Equity will act, in a 
universal sense to prevent injustice, in contravention of 
the rules of the common law, is saying that it can exercise 
an arbitrary judicial discretion, like that of the Athenian 

lOSO^''^^^"* ^^ ^^*® -f^^^^^ -P^®^^^* This, of course, will not 
be pretended; ior every lawyer knows that Courts of 
Equity defer as strictly to precedent as Courts of Law, and 
that the principal difference between them relates to the 
subjects of jurisdiction, and the methods of administering 
redress. 

A Court of Equity will never regard an instrument as 
valid which the common law pronounces void, nor will it, 
by a device or fiction, such as investing it with the charac- 
ter of an actual transfer in trust, afford its aid to convert 
the instrument into anything but what it appears to be on 

1081 ^^^ ^^^^1 ^°d ^l^^s save it from defeat on a matter of form. 
It may offend our abstract notions of right to defeat the in- 
tention of the testator ; but this would not be more repug- 
nant to such notions than defeating his whole will, if he 
neglected to sign or acknowledge it as his will in the pres- 
ence of two witnesses, and to request them to attest it. If 
this/c?»7?i had been disregarded, no Court, not having ple- 
nary, arbitrary, and absolute power, could make it valid. 
This Court, therefore, however reluctant to contravene 
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the wishes and intentions of the decedent, must refuse to 10S2 
give their effect to this instrument as a promissory note. 

Neither can it be sustained as a vi^ill or a codicil. This 
is scarcely urged : it wants the indispensable supplemental 
testementary declaration, and the mode of attestation re- 
quired by statute ; — and as to the supposed sanction claimed 
by virtue of the paper of December 14th, 1853, it is enough 
to say that it is only a consent to payment in course of ad- 
ministration, which could be effectual only with the consent 
of all the legatees ; — at best, it can only affect those who 
signed it, and the Court will not decree a fractional ad-10S3 
ministration. 

Let a decree be settled on four days' notice in accordance 
with the principles and directions stated in this opinion, 
resei'ving all further directions until the coming in of the 
report on the subjects, which I have indicated as proper 
for a reference. 
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Opinion of 
Justice Sutherland. 



At Geneeal Term — ^New York, October, 1858. 
Before Justices Davies, Sutherland, and Ingraham. 

Sutherland, J. — This case calls for the construction of 
the will of Anson G. Phelps, sen., deceased, late merchant, 
of the city of New York, and who died on the 30th No- 
vember, 1853, leaving a widow and five children, Anson 
1985 G. Phelps, jun., Mrs. Dodge, Mrs. Pond, Mrs. Stokes, Mrs. 
Atterbury, and twenty-two grandchildren him surviving. 

Three of these grandchildren were children of a deceased 
daughter, Mrs. James ; the other grandchildren were chil- 
dren of the four daughters before named. 

After the testator's death, and before the commencement 
of this action, two more grandchildren were born. 

All the grandchildren, excepting three, were minors 
when the action was commenced. 

Tlie testator died seized and possessed of real and per- 
1086sonal estate of the value of about two millions, exclusive of 
the homestead devised to his widow; his real estate, ex- 
clusive of the homestead, having been valued at $1,069,650, 
subject to mortgages to about the amount of 0254,000 ; and 
his personal property inventoried at $999,867 19. 

The greater part of the real estate was in the city of New 
York, the remainder in Connecticut, Pennsylvania, Indiana 
and Missouri. 
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In addition to bonds and mortgages, to the amount of 1087 
about $254,000, all executed by himself, the testator was 
individually indebted at the time of his death, exclusive of 
the notes to his children, to about the amount of $47,000. 

The net annual rent of his real estate, in the city of New 
York, was about §24,500, and in Connecticut $9,500 ; total 
S34,000. 

The testator by his will, which is dated the 24th March, 
1852, appointed his wife executrix, and his son Anson G. 
and his son-in-law Wn]. E. Dodge, executors. The execu- 
trix has alone qualified, the executoi-s have neither qualified 1088 
nor renounced. 

The executrix has sold to the survivors of the firm of 
Phelps, Dodge & Co., of which firm the testator was a 
member at the time of his death, all the interest of the tes- 
tator in the assets of the firm for $689,509 83. ^ 

The partnership property consisted both of real and per- 
sonal property — the legal title to which property had been 
vested in all of the copartners in fee as joint tenants, and 
not as tenants in common, for the sole purpose of giving to 
the surviving members of the firm upon the death of any 
of them, the legal title and power of selling for the benefit 1089 
of all the copartners and their representatives. 

The executrix has, under the will, sold other portions of 
the real estate, and was continuing to do so until restrained 
by injunction. 

The widow has elected to take the provisions made for 
her in the will in lieu of dower. 

To provide for her annuity of $5,000, she has, as execu- 
trix, set apart bonds and mortgages and other securities to 
the amount of $104,100, and yielding an annual interest of 
$87,325 50. 1090 

These bonds and mortgages, &c., are in her own hands. 

Some portion of the $254,000 of mortgages was on real 
estate not in this State. 

In construing this will, the first question is, whether the 
real estate of the testator is to be considered as converted 
into money under the power of sale contained in the will. 

In the first section of the will, immediately after appoint- 
ing his executrix and executors, the testator says : " And I 



340 

1091 do hereby fully authorize and empower them, (the execu- 
trix and executors,) or such one or more of them as may 
prove this my will, and the survivors and survivor of them, 
to sell and convert into money all my estate, real and per- 
sonal, whatsoever and wheresoever, (except my present 
homestead and lands hereinafter devised to my wife,) and 
either at public or private sale, and upon such terms as 
they may think most conducive to the interest of my 
estate ; and to make, execute, and deliver good and snffi" 
cient deeds and conveyances therefor to the purchasers 
J Q92 thereof." 

The power of sale and of conveyance, it is seen, is as full 
as it well could be drawn. 

This power is given, before any devise or bequest is 
made, and appears to have been the first thing thought of 
after tlie appointment of his executrix and executors. 

I think that in construing and giving effect to the will, 
this power must be considered as having been exercised, 
and the real estate all converted into money. From the 
whole will it appeara to have been the intention of the tes- 
tator to have this done. 

1093 The most important purposes and provisions of the will 
appear to me to call for this conversion. Indeed, I do not 
see how the evident intention of the testator, as to the final 
disposition of his residuary estate, the payment of the con- 
tingent legacies, and even the payment of some of the 
vested legacies can be carried out without it. 

There is no express direction in the will to sell ; but as 
the execution of the power to sell is not made expressly to 
depend on the will of the executors, it is therefore impera- 
tive. (1 K. S., § 96.) 

1094 After the devise of the homestead to his wife, in the 
second article of the will, the word devise is not found 
until you come to the residuary clause. 

The testator died seized of real estate, exclusive of the 
homestead, worth a million ; and yet there is not a specific 
devise in the whole will or any part of it, and not a word 
referring to it, as distinguished from the personal, in the 
whole will, except in the first article, in giving the execu- 
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tors the power of sale, and in the residuary clause, where 1095 
the word devise is used. 

In the third article, after the devise and bequest of the 
homestead and household furniture, plate, books, &c., to 
his wife, the testator by the fourth article gives to his wife 
an annuity of five thousand dollars, and directs his execu- 
tors " to invest, as a separate fundy in such securities as 
they may judge most expedient, a sum sufficient to yield 
that amount annually," &c. 

There is no other separate investment of any other part 
or portion of the estate directed, but the whole residue and 
bulk of the estate, real and personal, with the rents, issues, 1096 
and income thereof, in the absence of any express devise 
to the executors, or to any one else, is left to go, until and 
as the legacies are paid, or provision is made for their pay- 
ment, as the will directs, and until the residuary clause 
takes effect by the vesting of the residuary estate, absolutely 
in possession in the residuary devisees or legatees under it, 
where the law, or reasonable implications of the intention 
and purposes of the testator, derived from the several ex- 
press provisions of the will, and its general scope and scheme 1097 
will carry it* 

Now, by law, the personal property goes to the executors 
without any express direction ; but where did his real 
estate, with its rents, issues, and profits, go on the testator's 
death ? Who was to have the possession and use of the same 
nntil the legacies were paid or provided for by the execu- 
tors, and the residuary estate should vest absolutely in pos- 
session under the will? From the express provisions, what 
are we to infer was the testator's intention in relation 
thereto ? 

After separating and setting aside the fund for the use 
of his wife, for life, and after giving away absolutely orl^^^ 
contingently out of the remainder and bulk of his estate 
twelve hundred thousand dollars in legacies, the residuary 
clause is, " after paying and satiffying^ or providing for the 
payment of all the legacies and bequests hereinabove men- 
tioned, in full, then as to all the rest, residue^ and remainder 
of my estate, whatsoever and wheresoever the same may be, 
I give, devise, and bequeath the same to my children and 
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1099 grandchildren, as follows: I order and direct tlie same to 
be divided into as many shares as 1 shall have children 
and grandchildren living at the end of ten years after my 
decease, provided that my son Anson G. Phelps, and my 
son-in-law William E. Dodge, shall either of them be liv- 
ing at that time. But, if before the expiration of ten years 
from my death, my son Anson G. Phelps, and my son-in- 
law William E. Dodge, shall loth happen to die, then at 
the decease of the survivor of them I order and direct my 
residuary estate to be divided into as many shares as I shall 

1100 have children and grandchildren living at the time of the 
decease of such survivor, it being my intention that each 
child and grandchild receive one equal share of my resid- 
uary estate upon such division, as aforesaid, as soon there- 
after as can conveniently be done." 

Now, it is very clear that the testator intended to dispose 
of all his estate by his will ; he does expressly devise and 
bequeath it all — the residue^after the payment or provision 
for the payment of all the legacies, and subject to such pay- 

IjQj^ment or provision. 

The postponement of the residuary devise and bequest 
until after the payment or provision for the payment of all 
the legacies ; the contingency as to the time of the division 
of the residue among the children and grandchildren then 
living ; the division itself by the executors ; the careful 
postponement of the payment of the large vested, absolute 
legacies to the religious and charitable corporations and 
societies ; their payment in annual instalments ; the post- 
ponement of the payment of the vested legacies to the 
grandchildren of $15,000 each, in the seventh and eighth 
articles of the will, until they severally arrive at the age of 

1102 twenty-one ; the fact that the vesting of the contingent 
executory legacies of one hundred thousand dollars to each 
of his children in the ninth article, is made to depend as 
to the time of their vesting absolutely, upon the same con- 
tingency as the time of the division of the residuary 
estate among the children and grandchildren; the fact, 
that this contingency might occur within a month or teti 
days after the testator's death ; and if so, that then the 
twelve hundred thousand dollars given in legacies must 
be paid, or the payment of them provided for by the ex- 
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ecutors out of the personal property, diminished by the 1103 
fnnd set ap: rt for the widow, and the simple contract debts 
of the testator, and out of the real estate, diminished by 
the two hundred and fifty thousand dollars of mortgages ; 
and that then^ also, the residue of the whole estate must bo 
divided by the executors among the children and grand- 
children ; the fact that the residuary clause does not vest 
the residuary estate in the children and grandchildren 
living at the testator^s death, on his death (as I shall pres- 
ently show), but that the devise and bequest in that clause 
is executory, and by it the residuary estate cannot vest, 1101 
until the end of ten years from the testator's death, unless 
the life nominees, Anson G. Phelps, Jr., and William E. 
Dodge, ioth die sooner : — ^all these facts and circumstances 
show; the whole scheme of the will shows; that the testator 
did not intend that his real estate should go to his heirs-at- 
law, with its rents and profits, subject to be divested at the 
end of ten years, or on the death of the life nominees, if 
they die before, in favor of the residuary devisees; but that 
he intended his whole estate, real, with its rents and profits, 
or its proceeds, as well as personal, except the homestead, 1105 
furniture, &c., specifically devised to his wife, to go into 
the hands of his executors; and that they, alter investing 
separately out of the same the fund for the widow's annuity, 
and paying out of the same the trifling amount of legacies 
payable immediately, and the testator's debts, should hold 
tlie residue in bulk, in trust, to pay or provide for the pay- 
ment of the contingent and postponed legacies, and to 
make the division of the final residue under the residuary 
clause. 

As the expectant estates and interests of the cliildronHOG 
and grandchildren in the residuary estate, created by the 
residuary clause, cannot properly be called Vtinitdioih^^ 
on a previous term, nor even limitations without a previous 
term, of any particular parcel of real estate or fund^ but 
are executory devises and bequest^ of an undctinetl residu- 
ary of the bulk of the estate to be kept togelher by tlie ex- 
ecutora in trust until the residuary clause takes effect ; and 
ihen^ (the bulk of the estate, and not the residue,) to be 
divided, and one part of it taken by the executors to ])ay or 
44 
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1107 to provid'i for the payment of aU the legacies, and the 
o'lier part and residue to be divided by the executors, at 
tlie same precise time, ainonor the children and grandchil- 
dren under the residuary clause; the whole trust closing 
when this division of the bulk of the estate, and of the re- 
sidue among the children and grandchildren takes place ; I 
think the provisions of the llevised Statutes, (I JR. S., T26, 
§40,) that '*When, in consequence of a valid limitation 
of an expectant estate, there sliall be a suspense of the 
power of alienation, or of tlie ownership, during the con- 

llOStinuance of which the rents and profits shall be undisposed 
of, and no valid direction for their accumulation is given, 
such rents and profits shall belong to the persons presump- 
tively entitled to the next eventual estate," has no applica- 
tion here ; even admitting these expectant estates to be 
vdlid^ and tlie suspense of the power of alienation to arise 
from the creation of these expectant estates, and not from 
the trust, and that this section applies to contingent future 
estates as well as to vested future estates. 

1109 Ifow, as it is very clear, from the whole will, that the 
testator intended his executors to take his whole estate, 
real as well as personal, and the rents and income thereof; 
and as it is very natural and reasonable, and the testator 
probably intended, that, taking it, they should first apply 
the rents and income to the payment of the legacies, and 
thus increase the di'ndend of the residuary estate; and as 
an express devise to the executors of tlie real estate to re- 
ceive the rents, issues, and profits thereof in tniat^ to apply 
the same towards the payment of the legacies would have 

1110t>een illegal, and the trust void (Ilawley vs. James, 16th 
Wend., Opinion of Eronson) ; and as there is a full ex- 
press power in the will to the executors to sell and convey 
all his real estate, I think the will of the testator should be 
carried out and executed in all its parts, if it can be, by 
considering the jiower of sale exercised, and the real estate 
of the testator converted into money. 

It 13 tlie duty of the Court to consider the real estate of 
the testator converted immediately into money, under the 
full power of sale, if by so doing the will can be carried 
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into effect. (Van Vechtcn vs. Van Vechten, 8 Paige Rep., 1111 
104; Haxtun vs. Coi'se, 2 Barb. Ch. R., 519.) The con- 
version of the whole real estate into money involves the 
payment or disposition of the two hundred and fifty thou- 
sand dollars of mortgages. 

Looking, then, upon the real estate as converted into 
money, and the money in the hands of the executor, in 
trust, for the purposes of the will, the second question is, 
whether the effecting these purposes may involve the un- 
lawful suspension of the power of the absolute disposition 
of this money, or of any part of it ; or necessarily involves 1112 
an unlawful accumulation of its interest, or of any part 
of it? 

In the examination of this question, the first thing to be 
looked at is the residuary clause, as furnishing the key to 
the whole will. 

Is the devise and bequest by the residuary clause a de- 
vise and bequest of the residue to the children and grand- 
children living at the death of the testator absolutely, giving 
them a vested estate and interest in the residue on his 
death, liable to be diverted in favor of the survivors as they 
severally might die before the time for the actual division 1^13 
of the residue, and to open and let in after-born grand- 
children ; or is the devise and bequest to such of the testa- 
tor's children and grandchildren living at his death or born 
afterwards as shall he living at the end of ten years^ or at 
the death of the snrvivor of the two life nominees if they 
both should die before the expiration of the ten yeare? 

Is the expectant estate or interest of the testator's chil- 
dren and grandchildren now living in the residuary estate 
vested ; or is it contingent^ depending for its vesting upon 
their living until the end of ten years, or until the event 1114 
happens upon which the residuary is to be divided sooner? 

And here let me remark, that if this expectant estate 
were limited as a remainder, the question would be pre- 
cisely the same whether you call tlie whole residuary money 
or land. 

Previous to the Revised Statutes, money as well as any 
other chattel, could be limited over after a term by way of 
remainder, (2 Kent, 5th ed., 352, 353 ; Moffat vs. Strong, 
10 John., 12 Westcottv. Cady ; 5 John., ch. 334). And by the 
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lUSEev. Stat, 1 R. S., 773, § 2, '' limitations of future or 
contingent interests in personal property, are made subject 
to tlie rules prescribed therein, in relation to future estates 
in lands." 

Jfow, I concede, that if the future interests in the residu- 
ary estate created by the residuary clause were interests in 
a particular fund, which had been previously set apart, and 
the use of it previously given for a particular term, like the 
widow's fund for life, then these interests might be con- 
sidered limited as remainders ; and they they might be 
vested ; certainly the liability to be divested by death in 
1116 favor of the survivors and to open and let in after-born 
grandchildren, would not have prevented their vesting, on 
the death of the testator, in the children and grandchildren 
then living. 

The liability to defeasance by condition subsequent can- 
not prevent an estate from vesting. 

Such defeasance and consequent revesting in some other, 
is an alienation. 

But as the residuary bequest in this case, looking upon 
the whole estate as converted into money, is a bequest of 
an indefinite residue of the bulk of the estate previously 
"^^^* and up to the very instant of the bequest taking eflfect, kept 
together in trust, without any previously limited term or 
use of such residue as 2l distinct separate J^und^ such bequest 
cannot be considered and cannot take effect as a remainder. 

The simple question, then, is as to the intention of the 
testator. Did he intend to give the residuary estate to his 
children and grandchildren living at the time of his death, 
absolutely subject to be divested, &c., to be paid at the end 
often years, or sooner, if the life nominees both died be- 
1118 f*^^^ ; or did he intend to give it only to such children and 
grandchildren as should be living when the residuary 
should be divided? I think the latter ; and that, conse- 
quently, the legacies are executory and contingent. 

The legacy of one hundred thousand dollars to each of 
his children in the ninth article, is clearly contingent. The 
bequest is, ^* unto each of my children who shall be living at 
the end of ten years," &c. 

The three legacies of one hundred thousand dollars each 
Are given to three religious societies or corporations, pay- 
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able annually in ten several instalments of ten thousand 1119 
dollars each, the first instalments payable three, five, and 
seven years after the testators death ; thus postponing the 
payment of the last instalments thirteen, fifteen, and seven- 
teen years. Now, the words of the residuary clause are : 
^^ After paying and satisfying or providing for the payment 
of all the legacies and bequests hereinabove mentioned, in 
full, then as to the residue, &c., I give, devise, and bequeath 
the same to my children and grandchildren, as follows," 
&c. 

The, devise and bequest by its very terms is not 2^ present 1120 
but a future devise and bequest. It is not a devise and 
bequest of the residue, after paying, &c., the before men- 
tioned legacies ; but after paying tliein, &c., a devise, &c., 
of the residue. 

But how is the residue to bo divided, and between what 
children and grandchildren? The will is, " I order and 
direct the same to be divided into as many shares as I shall 
have children and grandchildren Uvtiig at the end of ten 
years^'* &c. 

The bequest of the legacies of one hundred thousand dol- 1121 
lars each in the ninth article, is not to each of his children, 
but to each of his ciiildren who shall he living at the end of 
ten years after his decease^ &c. Although these are words 
of present gift, yet the objects of the gift cannot be ascer- 
tained until the end of ten years, or the event happen upon 
which these legacies and the residuary bequests are all to 
be paid, or their payment provided for sooner and at the 
same time. 

Although in there siduary clause there are words of pres- 
ent gift, in addition to the direction to divide^ yet I think 
the testator intended to give to such children and grand- ^^^ 
children as should be living at the time of the division of 
the residue should take place. 

If there was any direction in the will that the income or 
interest of a portion of the estate should be paid to, or ap- 
plied or accumulated for the benefit of the children and 
grandchildren of the testator, living at the time of his death 
until the legacies in the ninth article should be paid, and 
the residuary estate sliould bo divided, that would be a cir- 
cumstance to show that he intended to give to his children 
and grandchildren living at his death absolutely. (2d 
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1123 Williams' Executors, 1059,1061, 1066-T, and cases there 
cited.) 

The law favors the vesting cf legacies, but the law can- 
not vest them against the words and plaia intention of the 
testator. 

The vesting of the residuary interests and of the legacies 
given by the nintli article is contingent. This contingency 
and the provision to be made for the payment of the post- 
poned vested legacies, calls for the trust, and the trust 
supports the contingent legacies and the contingent future 
residuary interest. 

1124 Now, it is plain, that between the two, the trust and this 
contingency, there is a suspension of the power of the ab- 
solute disposition of the bulk of the estate, and that there 
was intended to be. The testator intended the income of 
his estate to be applied to the payment of the instalments of 
his charitable legacies, as they should fall due, and of the 
vested legacies given to his grandchildren, as they severally 
arrived at the age of twenty-one, and thus make his estate 
work in the hands of the trustees after his death, to increase 

1126 the residuary dividend. The scheme involves the keeping 
of the bulk of the estate together undisposed of, until the 
event or the time occurs, when the residuary estate is to be 
(divided, the contingent legacies paid, the others provided 
for, and the trust closed. It is immaterial, whether the 
restraint upon alienation is caused by the contingent future 
interest, or the trust, or both. During the trust, and nntil 
these contingent future interests vest, the absolute disposi- 
tion of a great part of the estate is suspended. 

The important question is, whether this suspension is un- 
lawful. It must cease during the continuance, or at the 
expiration of two lives, or it is unlawful. It is evident, that 

1126 the suspension cannot continue longer in this case. 

By the residuary clause, the residuary estate is 'to be 
divided by the executors among the children and grand- 
children, on the death of the survivor of the two life nomi- 
nees, if they both die before the expiration of ten years, or 
at the expiration of ten years. Of course, this division 
must take place, either at the expiration of the two lives, 
or within the continuance of at least one of the lives. If the 
division is postponed ten years, one the lives must he living ; 
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if the division takes place sooner, it must be at tbe expira- 1127 
tion of tbe surviving life. 

I do not see that it makes any difference that Anson G. 
Phelps, Jr., one of the life nominees, is also one of the ex- 
pectant residuary legatees. By the statute, the life nomi- 
nees may or may not be irrespective of the estate. 

It IS true, all his sisters and all the grandchildren might 
die before the expiration of the ten years, leaving him the 
expectant of the whole residuary estate ; but if he lived to 
the end of the ten years, it would vest absolutely in him ; if 
he died before, it would vest absolutely under the statute 
of distribution or of descents ; and so, in any event, the re- H^S 
siduary estate must vest absolutely and the trust close, at 
the expiration of the two lives, or during the continuance 
of one of them. 

It follows that no direction or provision of the will is void 
as involving an illegal restraint of the absolute alienation 
of any part of the estate, unless it is the bequest over of the 
widow's fund on her death, by the twenty-lirst article. 

This fund can't fall into the bulk of the estate and form 
a portion of the residue, if the widow dies before the divi- 
sion of the residue; for then its absolute alienation might 1129 
be suspended for three lives. If the widow should die before 
either of the residuary life nominees, and her fund should 
fall into the bulk of the estate and be divided before the 
end of the ten years, on the death of the survivor of the life 
nominees, under the residuary clause, the alienation of the 
fand would have been suspended for three lives. 

But I do not see why the limitation over of this fund to 
the children and grandchildren living at the decease of the 
widow in case she dies after the division of the residue, is 
not valid. This limitation is contingent and may never i ion 
take effect; but if it does take effect, the alienation cannot 
thereby bo suspended longer than one life ; it must take 
effect absolutely on her death. Beject the first limitation 
over of the fund in case of her death before the division of 
the residue as unlawful, and you have a second good limi- 
tation over, nowise affected bv the first. 

On the death of the widow, therefore, this fund will go 
and vest absolutely either in the children aud grandchil- 
dren under the second limitation in the twenty-first article J 
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1131 or it will go a3 undisposed of by the testator after the 
widow's death to his next of kin under the statute for the 
distribution of intestate's estates ; but as in any event, it 
can not vest absolutely in possession either in the children 
and grandchildren under the second limitation of the twen- 
ty-first article, or in the next of kin as undisposed of, U7itil 
the widow^s death, she having a good life use of the w- hole 
of the fund ; it is impossible that the widow has, or can 
ever have, any other right or interest in this fund, than her 
life use. It would certainly be very extraordinary, if the 

ll32wddow was entitled to a share of a remainder, (for it is the 
remainder and not the reversion that is undisposed of abso- 
lutely,) limited on her own life. 

Having considered the objections to the will, founded on 
the supposed unlawful restraint of the right of absolute 
alienation, let us now consider the other principal objection 
that it involves necessarily an unlawful accumulation of the 
interest, rents, and income of the estate. 

If the carrying out of the will requires an accumulation 
of the interest, &c., it must be unlawful, for such accuma. 

2133lation would not bo for the benefit of minors exclusively ; 
and the accumulation which might be lawful for the bene- 
fit of the minors exclusively, cannot be separated from the 
accumulation for the benefit of others, which would be un- 
lawful. 

Now, looking at the whole estate as converted into mo- 
ney, and in the hands of the executrix at the death of the 
testator ; and after the payment of the debts and the small 
legacies payable immediately at the residue as invested for 
the purposes of the will and its trusts ; I know of no rule of 
law which would prevent the application of the interest 

llSiand income first to the payment of the legacies, as they 
should become payable ; and if so applied, I cannot say 
from the pleadings and proofs in this case, that there must 
be any accumulation. Tliree hundred thousand dollars of 
the estate has gone or must go to pay the debts of the tes- 
tator ; and the proofs do not disclose the ages of the twenty- 
two grandchildren living at the testator's decease, who are 
each to have legacies to the amount of fifteen thousand 
dollars paid to them as they arrive severally at the age of 
twenty-one. 
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Who can say how soon the whole trust will terminate, 1135 
when all the legacies are to be paid or to be provided for, 
and tlie residuary estate is to be divided, by the death of 
the survivor of the two life nominees ? 

Whether the whole estate is to be considered as con- 
verted into money or not, I cannot say that there need be 
any accumulation. 

There is in the will no direction for an accumulation. If 
there was, that would be void. There being no direction 
for accumulation, the Court must see that some provision 
or direction in the will necessarily involves an unlawful 
accumulation before they can declare the will, or any part 1-136 
of it, void for that cause. 

I think there is no unlawful restraint upon alienation, 
nor any unlawful accumulation directed or involved in the 
provisions of the will, and that the whole will is valid, and 
should be carried into effect, so far as any objections have 
been made to it by any of the parties on those grounds. 

As to the religious and charitable legacies, I think they 
all come within Owen against The Missionary Society M. 
E. Church, 14: New York K., 380, and are valid ; except 
the conditional one of fifty thousand dollars for erecting 1137 
and founding a college in Liberia, Africa. All the other 
charitable legacies are given to corporations capable of 
taking, or to trustees capable of administering the charities ; 
and the charity, or object of the other charitable legacies 
is sufficiently plain and distinct. 

If the legacies given in the twelfth, eighteenth and nine- 
teenth articles of the will should be considered as given to 
the treasurer of the " American Home Missionary Society," 
to the " Deacons of the Congregational Church, in Sims- 
bury, Connecticut," &c., to the acting "Treasurer of the 1138 
New York Colonization Society," mentioned in those arti- 
cles of the will respectively, in trust for the charitable uses 
and purposes in those articles severally specified, and not 
to the executors in trust, although formally so expressed, 
still I think the bequests valid ; the charities being suffi- 
ciently definite, and the Treasurer, Deacons, &c., being 
persons easily ascertained and capable of taking. 

But the gift in the seventeenth article for the erection 
45 
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1139 and founding of a college in Liberia is, I think, too inde- 
finito to be enforced. What kind of a college did the tes- 
tator mean? Eeligious, literary, or a college of physicians? 
As he wished his " executors to have in view the establish- 
ment of a theological department in said college, to be 
under the supervision of the Union Theological Seminary 
in the city of Xew York," perhaps he meant a literary or 
theological college. But how did he intend it to be under 
the supervision of the "Union Theological Seminary, i:i the 
city of l^ew York ? " Did he mean his money to go to the 

11 40 erection of the building, or to "the establishment of a 
theological department? " Who were to be the trustees of 
the charitable use ? The executors are only to pay over 
or apply the money in the first mstance. It is true they 
are to apply it in their discretion, but the object of the 
charity and the trustee should be sufficiently certain to 
enable the Court to decree the execution of the trust. How 
long are the executors to wait for the one hundred thousand 
dollars to be raised by the friends of the college in Boston ? 
All these things are indefinite; and, upon the whole, I 

1141 think the object of the charity, the mode of applying it, 
and the time it should take effect, so uncertain that the 
trust cannot be enforced by the Court. And a charitable 
trust, the execution of which cannot be legally enforced, 
must bo considered void. 

I have noticed, I believe, all the questions raised in this 
case, involving the construction of the will or the validity 
of any of its legacies or provisions. 

The only remaining questions in the case are as to the 

1142 validity of the notes, or papers called notes, given by the 
testator in his lifetime to his son Anson, and to his daugh- 
ters, Mrs. Dodge, Mrs. Stokes, and Mrs. Pond. 

I do not see how any of them can be legally enforced 
against the estate. They were all gifts of mere promises of 
the testator, without consideration, in his lifetime, and I 
can't see how they can be enforced against his estate after 
his death. 

The letter of the testator to his son, which accompanied 
the gift of the note for ^100,000, shows not only that it was 
a mere promise without consideration, bat that the testator 
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never intended it to have the force and character of a valid 1143 
promissory note in his lifetime. It was not delivered to he 
enforced against the testator^ hut against his estate. To hold 
the note valid would be in effect to give the note the force 
and operation of a codicil to the will, properly executed, 
according to the forms of law ; and thus a mere naked pro- 
mise made by the testator after his will, would be made to 
operate as a revocation of the disposition by his will of one 
hundred thousand dollars of his estate. 

1 don't see how the payment of the interest on the notes 
to the daughters, for two or three years before his death, 
can make the notes valid against his estate. The notes, as 1144 
against the testator, were without consideration and void in 
the hands of the daughters. The payment of the interest 
could not react and make the notes valid from their incep- 
tion. 

One can give goods, chattels, money, but not his own 
promises, so that they can be enforced. If there is a con- 
sideration for the promise, it is not a gift. 

Let a decree be settled on four days' notice, in accord- 
ance with the principles and directions stated in this 
opinion. 1145 



Ingbaham, J. — ^The power to sell all the real estate was 
not necessarily to be executed, in order to carry into effect 
the subsequent provisions of the will. A sale of sufficient 
to pay all the bequests and legacies provided for, except 
those in the 20th clause, would have been sufficient to en- 
able the executors to close up the estate, after tlie expiration 
of the time embraced by the limitations therein. 

After these payments were made, the real estate would .^.^ 
pass under the devise in the 20th clause of the will, as fully 
as if the real estate had been converted into money under 
the power of the 1st article, or if that clause is not valid, it 
would vest in the heirs-at-law of the testator. And for the 
purpose of division into equal parts or shares, it would not 
be necessary that the same should be sold. The estate in 
the land would vest in the devisees or heirs, and it is ap- 
parent from the whole clause that the division into shares 
was merely to show the intent of the testator that his chil- 
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1147 dren and grandchildren then living should each receive an 
equal sliare of the residnary estate. 

The mere authority to sell all the real estate was not 
under any portion of the will obligatory upon the executors 
to sell, and even if the testator thought the power advisable 
for the more easy settlement of the estate, still it left to the 
executors the discretion of deciding whether they would 
sell or not the portion that would remain to be distributed 
k under the residuary clause. 

I feel much hesitation in adopting any view of this ques- 
tion which could be construed into an evasion of the pro- 

1148 visions of law in regard to trusts. 

It must be conceded that a devise to the executors of the 
real estate in trust to carry out the subsequent provisions 
of the will, would in many respects be illegal as creating 
trusts not allowed by law. To hold that the executors 
could do under a power what they could not do under a 
devise of the real estate, would be a palpable evasion of 
these provisions ; while the construction suggested that this 
power to sell was given for the purpose of enabling the 
executors to pay the moneys to be paid from time to time 

1149 under the will, and not necessarily requiring a sale of all 
the testator's real estate, so as to apply the rule which 
would convert it into personal property, would be no viola- 
tion of law, and at the same time would leave the estate 
in the portion of the real estate unsold to vest in those to 
whom it was devised, or who inherited it. 

If the estate, real and personal, is to be considered as 
solely personal under the power to sell, then the difBciilty 
arises under the other provisions that the personal estate is 
directed to be held for accumulation for the benefit of 

1150 other than minors, and the same difficulty exists as to the 
personal esiate which is bequeathed by the 20th clause. 

The will gives specific legacies to be paid absolutely be- 
fore the division of the residuary estate to an amount ex- 
ceeding one-half the real estate. The payment of those 
legacies depends upon contingencies which may postpone 
tliat payment for years, or which might happen in the case 
of some of thorn at any moment. The postponement of the 
payment of these legacies, and the distribution of the re- 
sidue in any event for ten years, clearly renders an acca- 
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mulation necessary, and that accumulation necessarily ope- 1161 
rates for the benefit of those taking under the residuary 
clause. There are already in existence two grandchildren 
born after the death of the testator, and many of those who 
were in being at his death were not minors. If the accu- 
mulation had been specially directed, so as to make the 
amount larger for those entitled to the residue, it w'ould 
have been illegal. Shall the testator be allowed by such 
an evasion to effect a result which the law forbids his doing 
directly 1 

Ihe direction to pay the legacies does not limit such 1152 
payments to be made out of the income. If the income is 
insuflScient, they must be paid out of the principal of the 
estate. The delay in these payments, and the consequent 
delay of distribution of the residue, enables the executors, 
by the accumulation of interest, to increase the amount of 
the principal to be paid under the 20th clause of this will. 

If such a result could not have been directed by the tes- 
tator in his will, surely the Court ought not to sustain as 
valid provisions producing the same results, because the 
testator does not in words direct the accumulation. 1153 

The bequest to the widow, under the fourth article, of an 
annual sum in li^u of dower is undoubtedly valid, and is 
not objected to by any of the defendants. 

But the provision in the 21st article, which disposes of 
the fund reserved for the payment of such annual sum, 
appears to me to be illegal, because it suspends such distri* 
bution for the period of three lives. The fund must be 
reserved during the life of the widow, and it cannot be 
divided under the 20th article before ten yeara, unless the 
son and son-in-law of the testator are also dead. It is said, 
" under other contingencies it might only be suspended for 1154 
one life, viz., that of the widow, in case she outlived the 
other two lives. But still the two other lives on which the 
distribution was also made contingent, must have first ter- 
minated, and that termination was necessary before such 
distribution could be made, whether the widow outlived 
the son and son-in-law or not. 

There can be no doubt that the absolute ownership of 
this fund may be suspended during the lives of more than 
two persons. It must be suspended during the life of Anson 
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1155 G. Phelps, Jun., who has died before the widow, and it 
cannot be distributed during the life of Mr. Dodge, if he 
lives for ten years from the death of the testator. 

So far as the 21st article disposes of this fund in the con 
tingency of the three lives, it is illegal and void. 

The same difficulty applies to the provision in case the 
widow shall live beyond this period (of a division of the 
residuary fund.) This is equally dependent on three lives. 
The division of that fund is dependent on two lives. This 
condition applies to the division of the residuary estate 

1156 which is contingent on two lives and the death of the 
widow. In any view that may be taken of the provisions 
of the 31st section, they are illegal and void, as suspending 
the absolute ownership of the fund for more than two lives. 

I do not think the executors can properly anticipate the 
payment of the legacies. The whole scope and tenor of the 
will and the particular bequests, as well as the direction to 
provide a fund for their payment, all show that the testator 
intended that the payments should not all be made at once. 
To the children and grandchildren they are made payable, 
either after ten years or arriving at age ; to the societies or 

1157 ^'^®^ charities, they are payable at future periods, and in 
divided amounts. It would not be a compliance with the 
will of the testator to have them paid at once ; and when 
such clearly appears to have been his intention. Courts 
should not defeat it by allowing such payments to be made 
in gross, and in anticipation. 

As to the other points submitted to us, I concur in the 
conclusions to which Justice Sutherland has arrived. 

The judgment of the Special Term is erroneous, in my 
judgment, in holding the 20th article of the will to be 

1158 valid. 

It appears to me that the bequest and devise is void, so 
far as relates to the personal estate, inasmuch as the pro- 
visions of the will are such as to direct an accumulation for 
the benefit of persons not minors. 

It is also erroneous in holding that the bequest of $50,000, 
for a college in Africa, is valid. Such bequest is void, for 
uncertainty as to the object of the testator. 

It is also erroneous in holding that the widow was enti- 
tled to one-third part of the fund reserved for her income. 
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It is also erroneous in holding that lL/ executors may 1159 
anticipate the payments of the legacies which the testator 
has made payable at future periods, and in divided 
amounts. 

It is also erroneous in holding that the surplus income of 
the personal property should be paid over to the children 
and grandchildren. 

It would go to the children who were living, and the issue 
of such as are dead, and not to the grandchildren whose 
parent was living at the time it became payable. 

(Copy.) 

O. L. Barbour, 

State Reporter. 
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